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UNITED NATIONS 


REPORT OF THE INFORMAL INTER-ALLIED COMMITTEE ON THE FUTURE OF THE 
PERMANENT COURT OF INTERNATIONAL JUSTICE* 


February 10, 1944 
CHAPTER I 
INTRODUCTION 


1. In the early part of the year 1943, a proposal was made by the Govern- 
ment of the United Kingdom for taking advantage of the presence in London 
of a number of experts in the service of certain of the Allies to consider the 
question of the Permanent Court of International Justice. It was felt that 
this was a matter to which early consideration could be given without in- 
convenience, since the only assumption which required to be made was that 
an International Court in some form would be needed in future, whereas the 
time was not then ripe for going into other questions which would arise in 
connexion with the post-war situation. It was accordingly suggested that 
such Governments as had available an expert with an adequate knowledge of 
the subject should each nominate one such representative to constitute an 
informal expert committee to consider this question. It was to be under- 
stood that the object of this Committee would be to produce a report which 
might be of assistance to all the United Nations, but would not be binding on 
the Governments represented on the Committee. The experts were to act 
purely in their personal capacity and not in the name of their Governments. 
This proposal was accepted by the Governments of Belgium, Canada, 
Czechoslovakia, Greece, Luxemburg, The Netherlands, New Zealand, Nor- 
way and Poland, and by the French National Committee (now French 
Committee of National Liberation), who appointed the experts whose names 
appear on the first page of the present Report. The Government of Yugo- 
slavia, while not appointing an expert to the Committee, expressed a desire 
to be kept informed as to its work and has been in regular receipt of the 
Committee’s minutes. 

2. The first meeting of the Committee was held on the 20th May, 1943, 
when Mr. G. G. Fitzmaurice was appointed Secretary. The Committee has 
held nineteen meetings in all, and now has the honour to present its Report. 

3. As stated in paragraph 1, the only assumption which it is necessary to 
make for the purposes of our Report is that an International Court in some 
form will be required in future. Such a Court might be either (a) the exist- 
ing Permanent Court of International Justice, continued in existence with 
such modifications in its present Statute as may be necessary, or (b) a new 
Court established by means of a new Statute, which, however, would 

* From an informal preliminary printing; later issued as British Parliamentary Papers, 
Miscellaneous No. 2 (1944), Cmd. 6531. 

1 


2 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


probably contain a number of provisions taken from or based upon the 
present one. Which of these two alternatives should be adopted is a ques- 
tion of high policy with which it is not our province to deal; we hope that the 
material and recommendations of this Report may be found useful whichever 
course be adopted. Accordingly, references to the future Court in this re- 
port should be regarded as applicable whether that Court be the Permanent 
Court of International Justice or a newly-created body. 

4. We have not thought it necessary to burden this Report with a general 
description of the organisation and working of the Permanent Court of 
International Justice, and in general we have not referred to provisions in the 
Statute of the Court as to which we consider that no amendment is called for. 
It is, we think, generally agreed that the Statute has on the whole worked 
well, and it is desirable to make full use of an existing structure which has 
proved well adapted for its purpose. It should be assumed, accordingly, that 
as regards the provisions of the Statute which are not mentioned in this 
Report, we consider that they should be retained in the constitution of the 
future Court. We would point out, however, that the Special Chambers set 
up under Articles 26-29 of the Statute to deal with Labour and Transit cases, 
and to provide a summary form of procedure, have scarcely, if at all, been 
utilised. We have not, therefore, gone into the question of these Chambers 
and we make no recommendations on the subject. 

5. We have, so far as possible, avoided matters of detail and have confined 
ourselves to the broad issues of law and policy affecting the future of the 
Court. We have made definite and unanimous recommendations, where we 
considered such to be called for, in regard to all the subjects we have dealt 
with, with the exception of the question of regional chambers which forms 
the subject of Chapter XI. In this chapter we have broken entirely new 
ground, and in view of this and of the fact that the question is not directly 
material to the main topic before us, namely, what action is necessary or 
desirable to secure the existence and functioning of a standing International 
Court in future, we have not thought it appropriate to put forward definite 
recommendations on the subject of regional chambers. We have preferred 
to confine ourselves to drawing attention to the matter and to setting out for 
consideration two tentative methods by which it might be dealt with, if a 
decision in that sense were eventually taken. 

6. As part of the general question of the future Court we have considered 
the subjects of its name and the location of its seat, both of which have a 
certain political and psychological importance. As regards the former, 
there has been a tendency in certain quarters to employ unofficial expressions, 
such as ‘‘ World Court,” instead of the Court’s correct title of ‘‘ Permanent 
Court of International Justice.” We doubt, however, whether, as the formal 
and official style of a permanent International Court, the present title can 
be improved upon. It also lends itself to the convenient abbreviation of 
“Permanent Court,” and we accordingly recommend its retention. 
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7. As to the location of the Court, we think that every consideration of 
convenience, association and sentiment is in favour of retaining The Hague 
as the central and principal seat of the Court, without prejudice to the 
possibility of its sitting elsewhere on occasion, or even acquiring subsidiary 
seats if the course of events made this desirable. 


CHAPTER IIT 


NEED FOR A NEW INTERNATIONAL AGREEMENT 


8. As pointed out in paragraph 3 above, we assume that the existing 
Permanent Court of International Justice will either (a) continue in existence 
after the war, with such modifications in its present Statute as may be neces- 
sary, or (b) be replaced by a new Court established by means of a new 
Statute. Under hypothesis (b) a new international agreement between the 
States concerned would obviously be necessary. But it appears to us that 
under hypothesis (a) a new international agreement would equally be 
required before the Permanent Court of International Justice could resume 
its functions, and that the necessary action to produce such an agree- 
ment should not be unduly delayed. The reasons why this is so are as 
follows. 

9. Under Article 8 of the Statute, the Judges of the Court are appointed 
by means of a simultaneous election by the Assembly and Council of the 
League of Nations, and the Judges so elected hold office for nine years. The 
last ‘‘general election” took place in 1930, and a new Court should accord- 
ingly have been elected by the Assembly and Council in 1939. The meetings 
of the Assembly and Council fixed for September in that year were, however, 
postponed owing to the outbreak of the war, and though the Assembly met 
in December to consider the appeal by the Finnish Government, it decided 
not to proceed during its session with the renewal of the membership of the 
Court, but to regard the election as postponed to another session. Since 
then, the Court has only been kept in being in virtue of the provision in 
Article 13 of the Statute that the members of the Court ‘“‘shall continue to 
discharge their duties until their places have been filled.” During this 
period one of the Judges of the Court has died and two have resigned, and 
owing to this fact and to the presence of some of the Judges in countries 
under German occupation, it is unlikely that the Court could muster a 
quorum at present if it were called upon to sit. It is, moreover, probable 
that some of the Judges, owing to age or other reasons, would not be willing 
to continue their membership of the Court after the war. In any case, it 
would be impossible to regard the existing Court as still continuing in 
existence under Article 13 for more than a limited period. 

10. It is clear therefore that, if the Court is to continue in existence after 
the war, a general election must be held as soon as practicable. But, as ex- 
plained above, under the existing Statute such an election can only be con- 
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ducted by the Assembly and Council of the League of Nations. It does 
not appear likely that when peace is restored the Assembly and Council 
will be available for this purpose and even if they were we are of opinion 
that, for the reasons given in Chapter V, this system of election should not 
be continued and should be replaced by something else. This would involve 
a modification of the Statute which would require a new international agree- 
ment between the States concerned. This would be even more necessary if 
other recommendations in this Report which involve modifications of the 
Statute are adopted. 

11. It results from the above that whether the existing Court is continued 
or a new one substituted for it, one of the matters to be considered by the 
States concerned after the termination of the present hostilities will be the 
conclusion of a new international agreement on the subject. 


CHAPTER III 


CONNEXION BETWEEN THE COURT AND A GENERAL 
INTERNATIONAL ORGANISATION 


12. For the purposes of this Report we assume that after the war some 
General International Organisation will be set up, as contemplated, for 
instance, in paragraph 4 of the Moscow Declaration of the 30th October, 
1943. It is not necessary for us to speculate what the nature of that organi- 
sation will be, but whatever it is, the question whether the Court should be 
connected with it, and, if so, in what way, is one of the most important points 
which will require decision in connexion with the future of the Court. 

13. The Permanent Court of International Justice is at present closely 
connected with the League of Nations. It was established in consequence 
of Article 14 of the Covenant, which required the Council to submit to the 
members of the League plans for its establishment. The same article 
provides that the Court might give advisory opinions “‘upon any dispute 
or question referred to it by the Council or by the Assembly,” and it resulted 
from this that advisory opinions could not be given except upon such a 
reference. Under its Statute the members of the Court are elected by the 
Assembly and Council of the League. The expenses of the Court are met 
by the League; its budget is part of the League of Nations budget and is 
examined and passed by the financial authorities of the League as such. 
This is a connexion of a nature which may be described as organic, and the 
first question is whether such a connexion with the future international 
organisation is desirable. 

14. In our opinion this question should be answered in the negative. 
It cannot, we think, be doubted that the Court has to some extent suffered 
in the past from its organic connexion with the League, which, whether 
logically or not, resulted in its prestige being dependent to some extent 
upon the varying fortunes of the League. Moreover, this organic connexion 
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was doubtless responsible, at any rate in part, for the unwillingness of some 
States to become parties to the Statute, and for the fact that others severed 
their connexion with the Court when they withdrew from the League. 

15. It seems, moreover, possible that any General International Organisa- 
tion would, in its early stages, be of a tentative character and may undergo 
changes as the result of experience. It is, however, clearly desirable that the 
Court should be on a permanent basis and should not be liable to be affected 
by changes which the Organisation might undergo. 

16. Another consideration which leads to the same conclusion is that such 
an organic connexion between the Court and a General International 
Organisation will not work satisfactorily unless the membership of the two 
institutions is entirely, or at any rate practically, identical. This was not 
so in the case of the Permanent Court and the League, since not all the par- 
ties to the Statute were members of the League and not all the members of 
the League were parties to the Statute, and this caused considerable incon- 
venience in practice. It will probably be considered desirable that the 
Court should be universal in character, in that it should be open to all 
civilised States to become parties to the Statute and thereby entitled to take 
part in the activities connected with the Court, but it does not seem likely 
that this will be the case with the future International Organisation, at any 
rate, in its early years. 

17. We accordingly recommend that the organic connexion which has 
existed between the Permanent Court of International Justice and the 
League should not be continued. This does not mean, however, that there 
should be no connexion between the Court and the General International 
Organisation at all. In our view, the Court should be regarded as part of 
the machinery at the disposal of the Organisation, and this would appear to 
be consistent with such proposals as have been made in connexion with the 
Organisation, which, so far as our knowledge goes, all seem to contemplate 
the existence of an International Court as part of its machinery. Once the 
Court has been established, it would be open to the International Organisa- 
tion to make such use of it as it thought fit; it could, for instance, provide in 
its own constitution the conditions in which its members would be bound to 
submit disputes of a justiciable character to the Court, and it might similarly 
prescribe any measures which it thought appropriate for ensuring that the 
decisions of the Court were effectively complied with. We deal with 
this point further when considering the question of the jurisdiction of the 
Court in Chapter VI. 

18. It is, of course, essential that the judicial independence of the Judges 
of the Court should in no way be prejudiced by any connexion between it 
and a General International Organisation. But it does not appear that the 
independence of the Judges of the Permanent Court of International Justice 
(as distinct from the prestige of the Court as a whole) was ever regarded as 
affected by its organic connexion with the League, and we see no reason to 
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suppose that the much looser connexion with the International Organisation 
which we advocate would have any such effect. 

19. If the Court is not organically connected with the General Interna- 
tional Organisation, it should not be dependent upon it for finance, and some 
separate arrangement would be necessary. We deal with this point in 
Chapter X. 

20. It may be that, in the course of time, experience may show the 
desirability of a somewhat closer connexion between the Court and the 
General International Organisation; this would depend upon the way in 
which events developed and the form ultimately assumed by the Organisa- 
tion. The fact that at the outset the connexion had been of the looser type 
which we advocate would not prevent the subsequent establishment of such 
closer connexion as the nations might think appropriate at a later time. 


CHAPTER IV 
CONSTITUTION OF THE COURT 
Section 1.—Qualifications and Nationality of Judges 


21. Under Article 2 of its Statute, the Permanent Court of International 
Justice is to be composed of ‘‘a body of independent Judges, elected regard- 
less of their nationality from amongst persons of high moral character who 
possess the qualifications required in their respective countries for appoint- 
ment to the highest judicial offices, or are jurisconsults of recognised com- 
petence in international law.”” This appears to us to be in principle an 
adequate description of the qualifications required in Judges, and we do not 
suggest any alteration in it. 

22. We have given considerable thought to the question of what, within 
the framework of the above provision, the composition of the Court ought to 
be. We all agree that a combination of persons possessing judicial experi- 
ence and persons possessing ‘‘recognised competence in international law”’ 
(these two qualifications are not mutually exclusive) should be aimed at, 
while some of us attach considerable importance to the possession of experi- 
ence in international affairs. The question of what the proportion should be 
between what may be called the judicial and the professorial elements in the 
Court is not one as to which it is possible to lay down anything like a fixed 
rule, but we feel that the former has so far been under-represented in the 
Permanent Court of International Justice, and that an increase in the num- 
ber of Judges who have had judicial experience in their own countries would 
be desirable in future, even if this involved some diminution in the profes- 
sorial element. This question, however, and the cognate question of the 
extent to which the possession of official, political or diplomatic experience 
should be regarded as a qualification for membership of the Court, is in our 
opinion not one which can be dealt with by any provision of the Statute; it 
must be left to the judgment of those responsible for the nomination and 
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election of the Judges, and all that we can do is to indicate the considerations 
which, in our opinion, should be borne in mind. 

23. Under Article 2 of the Statute the Judges are to be “‘elected regardless 
of their nationality.” In principle this is certainly the ideal to be aimed 
at, the object being to choose a Court composed of the most suitable and 
competent persons whom the world can produce, from whatever countries 
they may come. But Article 9 provides that the electors are to bear in mind 
that ‘‘not only should all the persons appointed as members of the Court 
possess the qualifications required, but the whole body also should represent 
the main forms of civilisation and the principal legal systems of the world”’; 
and this inevitably introduces the idea of nationality to some extent. We 
do not feel, however, that the reference to ‘‘the principal legal systems of the 
world”’ is altogether satisfactory. If what it means is that there should be 
representation of the various legal systems based, e.g., on Roman law, the 
Code Napoléon and the Anglo-Saxon Common Law respectively, this result 
is likely to be achieved in any event without any special provision being 
necessary. But one of the “principal legal systems of the world”’ is certainly 
the law of Islam, and no representative of that law has ever been elected to 
the Permanent Court. We feel that the emphasis should rather be on the 
differences of outlook and methods of thought to be found amongst exponents 
of different legal systems. 

24. We are of opinion therefore that no express provision should be 
made for the representation of the different legal systems of the world as 
such upon the Court. On the other hand, we consider that there is great 
value in the representation on the Court of different types of mind and 
methods of legal thought, which may indirectly have the consequence that 
certain countries would in practice habitually be represented. If the 
principle of electing the best available candidates is acted on, it will almost 
inevitably result that different schools of thought would in practice find 
representation, so that no special steps to secure that end would be necessary. 

25. This naturally leads to the question whether particular countries 
should, as such, have a prescriptive right to representation on the Court. 
Prior to the establishment of the Permanent Court of International Justice, 
this was one of the major difficulties in the way of the constitution of a 
standing International Court. It was then got over by the ingenious device 
of a simultaneous election by the Assembly and Council of the League, 
it being held that the necessity of each Judge being elected by the Council as 
well as by the Assembly would secure the permanent representation of such 
countries as could fairly expect it. 

26. It is in our opinion, no longer either necessary or desirable to adopt 
this or any other method of ensuring the permanent representation of 
particular countries—or of particular groups of countries, to which similar 
considerations apply. It is essentially inconsistent with the principle of 
electing the best candidates available irrespective of nationality, to which we 


8 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


attach the greatest importance. Moreover, it would render more difficult a 
reduction in the present number of Judges to which, for the reasons given in 
Section 2 of this Chapter, we also attach great importance. Nor does it ap- 
pear necessary from the point of view of the limited number of countries who 
might fairly expect to be always represented on the Court. It seems prob- 
able that those countries would in fact always be so represented, either be- 
cause of the operation of the considerations mentioned in paragraph 24 above, 
or because the qualifications of the candidates nominated by them are 
likely to be so outstanding that they would be sure of election on their merits 
alone. This appears to us to be a natural result and much preferable to 
giving any countries or groups of countries a specific right to permanent 
representation. 

27. If, however, this course is adopted, it will be more than ever necessary 
that the elections should be conducted on the basis of choosing the best men 
available. If this principle were substantially departed from it would, in 
our opinion, be almost inevitable that the idea that certain countries or 
groups of countries should have a right as such to permanent representation 
would revive, and we should expect it to be accompanied or followed by a 
movement to increase the number of Judges. Either of these developments 
would, in our view, be most undesirable. 

28. The “‘independence” of the Judges, prescribed in Article 1 of the 
Statute, is safeguarded by the provisions of Articles 16 and 17, under which 
they may not exercise any political or admiristrative function, engage in any 
other occupation of a professional character, act as agent, counsel or advo- 
cate in any case, or participate in the decision of any case in which they have 
previously taken an active part; of Article 18, under which a Judge cannot 
be dismissed except by the unanimous consent of the other members of the 
Court; and of Article 19, under which they enjoy diplomatic privileges and 
immunities when engaged on the business of the Court. Under Article 23 
the Judges are bound to hold themselves permanently at the disposal of the 
Court unless they are on regular leave or prevented from attending by illness 
or other serious reason. These provisions have worked satisfactorily in 
practice, and we consider that they should be maintained without alteration. 


Section 2.—Number of Judges 


29. Under the original Statute of the Permanent Court of International 
Justice the number of Judges was 11, with 4 Deputy Judges, who were called 
upon to sit when necessary to make up the number of 11. In 1930 the 
Deputy Judges were abolished and the number of Judges was raised to 15. 
This is the present number of the Judges of the Court, the number necessary 
to constitute a quorum being 9. 

30. In our opinion this figure of 15 (which may on occasion be raised to 17 
owing to the presence of ad hoc judges) is too high and is not conducive to the 
satisfactory working of the Court. It is much higher than the number of 
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Judges who normally sit in the Superior Courts of most, at any rate, of the 
countries of the world. Leaving out of account exceptional cases, such as 
Courts of Cassation, there is, so far as our information goes, no case where 
the number of Judges normally exceeds 9; in general the numbers appear to 
vary from 8 to 5. If the Court is too large the efficiency of its deliberations 
is likely to be prejudiced, and the participation of an excessive number of 
Judges in those deliberations is liable to result in a deterioration in the qual- 
ity of the judgments produced. We accordingly regard a substantial reduc- 
tion in the present number of Judges as essential. 

31. In our opinion the appropriate number of Judgesis9. There is indeed 
a case to be made for a lower figure, but we consider that 9 is the smallest 
number likely to win general acceptance, bearing in mind the desirability of 
providing sufficient scope for the representation on the Court of different 
types of mind and methods of legal thought. The figure of 9 would, of 
course, be exclusive of ad hoc Judges, if these are retained in conformity with 
the system recommended in Section 4 of this Chapter. 

32. On the basis of a Court of 9 Judges, we recommend that the number 
necessary to constitute a quorum should be fixed at 7, since we do not 
consider that a lower figure would be generally acceptable. In normal 
circumstances 9 Judges should suffice to provide a quorum of 7, but it is 
necessary to provide for the possibility of illness, long leave and casual 
vacancies, and in Section 4 of this Chapter we make certain proposals which 
should ensure that it would be always possible to secure the attendance of 
a Court of 9, so that a quorum of 7 would present no difficulty, and should 
indeed only be required to meet the case of illness occurring in the course 
of a session. 


Section 3.—Period of Appointment 


33. Under Article 13 of the Statute, the members of the Permanent Court 
of International Justice are elected for a period of nine years and may be re- 
elected. Vacancies resulting from death or resignation are filled as they oc- 
cur, the newly-elected member holding his appointment for the remainder of 
his predecessor’s term. It results from this that a “general election” is held 
every nine years, when all the members of the existing Court go out of office 
and a new Court is elected, though some members of the previous Court are 
probably re-elected. 

34. From some points of view there is a case to be made for electing the 
Judges of the Court for life, subject to an age limit. It is argued that this 
would give stability to the Court and security of tenure to the Judges, and 
would generally promote the cohesion and independence of the Court and a 
true international outlook. We feei, however, that these arguments are out- 
weighed by the considerations that appointment for life might result in the 
presence on the Court of an excessive number of Judges of advanced age, and 
would seriously diminish the extent to which the Court could at intervals be 
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revived by the introduction of new blood. Judges who are eminently satis- 
factory can always be re-elected, and it is undesirable to give a life tenure to 
any who may not be. We are of opinion, therefore, that the present system 
of election for nine years should be continued. 

35. We are of opinion, however, that it is undesirable to continue the pres- 
ent system under which the entire Court goes out of office simultaneously 
every nine years. The result of this is a complete break in the continuity 
and traditions of the Court, unless a considerable number of the Judges suc- 
ceed in securing re-election. We feel, therefore, that there is everything to 
be said for replacing the present system by one which would ensure both the 
continuity of the Court and a supply of new blood at fixed intervals. We 
recommend accordingly that while the system of election for nine years 
should be retained and Judges elected to fill casual vacancies should hold of- 
fice for the remainder of their predecessors’ term, one-third of the Judges 
should go out of office every three years, when an election would be held to 
fill these vacancies, retiring Judges being eligible for re-election. In order to 
get such a system working, some special arrangements would be required 
during the first years after its adoption. The simplest arrangement would 
be that at the first election the principle that Judges were elected for nine 
years should apply, but that exceptionally three of the Judges, who, unless 
any Judges desired to take the opportunity of retiring, should be selected by 
lot, should retire after three years, when an election to fill three places would 
be held, the retiring Judges being eligible for re-election. Similarly, after 
six years, three of the remaining six Judges selected in the same way would 
retire and be eligible for re-election. After nine years the remaining three of 
the original nine Judges would retire, and thereafter the system of the retire- 
ment of one-third of the Judges every three years would work automatically. 
The result would be that if all the Judges who retired after three and six 
years were re-elected, they would in fact serve for 12 and 15 years respec- 
tively, but assuming that they were suitable for re-election we do not consider 
this a serious objection. 

36. Under the Statute there is no age fixed at which the Judges should re- 
tire. We have considered the question whether such an age limit should be 
introduced, but have come to the conclusion that it is not necessary and is 
open to serious objections. It can no more be assumed that every Judge 
who has reached the age-limit is incapable, by reason of age, of performing 
his functions efficiently than that every Judge who has not reached it is 
capable of doing so, and it might well turn out to be the case that Judges who 
were retired under an age-limit were among the most efficient members of the 
Court. In fact the most serious objection to an age-limit is that it is liable 
to affect the wrong men. Some of these objections could perhaps be met by 
allowing the age-limit to be extended in particular cases, but we feel there are 
insuperable objections to such a system. The only body in whom such a 
power could be vested would be the other members of the Court, and we feel 
that in that event either extension would become automatic, in which case 


| 


OFFICIAL DOCUMENTS 11 


the age-limit would in practice disappear, or the duty of deciding whether 
one of their colleagues should have his term of office extended or not would 
place the members of the Court in an extremely difficult, if not impossible, 
position. We feel that a system of election for 9 years, with one-third of the 
Court retiring every three years, should in practice attain much the same 
result as a fixed age-limit without being open to its objections. 

37. If, however, an age-limit were adopted, we are strongly of opinion 
that it should not be fixed too low. We consider that the age of 72 should 
be the minimum, and a number of us would prefer 75. 


Section 4.—National and Supplementary Judges 


38. Under Article 31 of the Statute of the Permanent Court of Interna- 
tional Justice, Judges of the nationality of each of the contesting parties re- 
tain their right to sit in the case. Any party may, if there is no Judge of 
his nationality on the Bench, choose a person to sit as Judge. Persons so 
chosen are known as ‘“‘national”’ or ad hoc Judges. 

39. Ideally, this system may be open to objection as detracting from the 
idea of the permanence and ‘‘non-national”’ character of the Court, but in 
practice we consider that it is essential to retain it. Countries will not in fact 
feel full confidence in the decision of the Court in a case in which they are 
concerned if the Court includes no Judge of their own nationality, particu- 
larly if it includes a Judge of the nationality of the other party. More- 
over, while national Judges are not, or should not be, representatives on the 
Court of the case of their own country, they fulfill a useful function in sup- 
plying local knowledge and a national point of view. 

40. Being accordingly of opinion that the system of national Judges should 
be retained, we have been led to consider whether it would not be possible 
to strengthen the position of the Court by giving a more definite status and 
function to national Judges, and we are of opinion that there would be great 
advantages in so doing. It is, we consider, very desirable that all the parties 
to the Statute should feel that they have a direct interest in the Court, other 
than that which results simply from participation in its election. But if the 
number of Judges is reduced to 9, as we recommended in Section 2 above, 
only a small proportion of parties to the Statute can (except under a regional 
system such as one of those which we discuss in Chapter XI) be represented 
at any time by Judges of their own nationality. That this has been so even 
when the Permanent Court of International Justice consisted of 11 and sub- 
sequently of 15 Judges is shown by the following table: 


Countries represented on the Court throughout 


Judges Judges 
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Countries represented during part of the Court’s existence 


Judges Judges 
Belgium 1931-39............. 2 Germany 1931-35............ 1 
Brasil 1922-30... 2 Poland 1931-39.............. 1 
China 1931-39... 2 Roumania 1931-39........... 1 
Colombia 1931-39............ 1 Salvador 1931-39............ 1 
Denmark 1922-30............ 1 Sweden 1936-37............. 1 
Finland 1938-39............. 1 Switzerland 1922-30.......... 1 

Countries never represented 
Albania Estonia Nicaragua 
Argentina Ethiopia Norway 
Australia Greece Panama 
Austria Haiti Paraguay 
Bolivia Hungary Peru 
Bulgaria India Portugal 
Canada Iran South Africa 
Chile Jugoslavia Siam 
Czechoslovakia Latvia Turkey 
Dominican Republic Lithuania Uruguay 
Eire Luxemburg Venezuela 
Egypt New Zealand 


Notre.—Supplementary judges have not been taken into account. The list in the third 
group contains a few countries who have never ratified the Statute but have taken part in 
the nomination or election of Judges. 


It will be seen that only 19 countries have ever been represented by a 
Judge on the Court and 33 have never been so represented, and among the 
latter appear such countries as Norway, Greece, Czechoslovakia, Austria, 
Portugal, Jugoslavia, Turkey and all the members of the British Common- 
wealth of Nations other than the United Kingdom. 

41. If the number of Judges is reduced, as we propose, from 15 to 9, the 
likelihood of parties to cases before the Court having to appoint ad hoc 
judges will be pro tanto increased, and it will moreover be desirable, as ex- 
plained in paragraph 32 above, to make provision for a reserve of judges 
who could be called upon if necessary to ensure that 9 Judges were available 
for every case. We suggest accordingly that at each election of the Court 
each party to the Statute (subject to the exceptions mentioned in para- 
graph 43 below) should nominate one candidate, who should, of course, 
comply with the requirements of Article 2 of the Statute (see paragraph 21 
above). Candidates so nominated should, by the fact of nomination, be- 
come members (though not Judges) of the Court. As such, they would, fora 
period of 9 years, automatically be the national judges of their respective 
countries, and would also be available to sit as supplementary judges to 
make up the number of 9 when required. They would also be available to 
form regional Chambers or panels (see Chapter XI), if such a system were 
adopted. When sitting in any of their capacities, they would not require any 
special appointment, but would sit in virtue of their membership of the 
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Court. In order to give so far as possible to each member of the Court a 
reasonable chance of sitting as a Judge, we suggest that the Court should 
prepare panels of the members available to sit as supplementary judges; 
that the members of each panel, which might be appointed for a period of 
three years, should be liable to sit when called upon; and that any member 
of the panel who during that period had sat as a national judge should not 
be called upon to sit as a supplementary judge. 

42. The national judges would not (except under a regional scheme—see 
Chapter XI) be required to hold themselves permanently at the disposal of 
the Court, as provided in the case of Judges by Article 23 of the Statute, but 
they would be bound to sit as supplementary Judges if called upon. They 
should not be bound by the prohibition in Article 16 not to exercise any 
political or administrative function or to engage in other professional occu- 
pations, but they should be precluded, in conformity with Article 17, from 
acting as agent, counsel or advocate in any case before the Court, and from 
participating in the decision of any case in which they had previously taken 
an active part. They should, in accordance with Article 19 of the Statute, 
enjoy diplomatic privileges and immunities when engaged on the business of 
the Court; this would mean that they would enjoy these privileges when 
called upon to sit as national or supplementary judges, but not otherwise. 

43. It will no doubt be considered desirable, particularly if the number 
of Judges is reduced as we propose, to retain the existing provision (Article 
10, second paragraph, of the Statute) under which not more than one na- 
tional of the same party to the Statute can be a Judge of the Court at any 
time. When therefore an election is held, it would not be open to those 
countries who already had a Judge on the Court (who was not retiring) 
to nominate a candidate. In the case of any country not so represented, its 
national judge would automatically be its candidate, unless the period of 9 
years for which he had originally been nominated had expired. 

44. This scheme appears to us to possess the following advantages: 

(a) The present position of an ad hoc judge is unsatisfactory; he has no 
regular or permanent status as a Judge of the Court, but is there 
for the particular case only on the ad hoc nomination of his own 
country. Under the system which we suggest, national judges 
would not be specially appointed for a particular case; they would 
have a permanent status as members of the Court, and their whole 
standing from a judicial point of view would be greatly improved. 

(b) The fact that each party to the Statute was represented by someone 
having the status of a member of the Court would of itself give 
all countries a greater stake in the Court and help to promote 
interest in it. 

(c) There would always be available a reserve body of judges for such 
supplementary purposes as might be required. Under the sug- 
gested system there would never be any difficulty in making good 
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any vacancies on the regular Court due to illness, absence on 
leave or other cause. 

(d) In the same way a great deal of elasticity would be imparted to the 
constitution of the Court from the point of view of the future. 
If at any time it appeared desirable to adopt some kind of regional 
system in regard to the functioning of the Court (see Chapter XI), 
the necessary number of judges would be available. 


CHAPTER V 
METHOD OF NOMINATION AND ELECTION 


Section 1.—Nomination 


45. The existing system of nominating candidates for the Permanent 
Court of International Justice, as provided for in Article 4 of the Statute, 
is that of nomination by the national groups in the Permanent Court of 
Arbitration. It was designed to diminish the intrusion of political considera- 
tions into the nomination of candidates, and also to spread the responsibility 
for the choice of a candidate amongst a great number of persons. It seems 
to be the general view, however, that it has not worked out as intended, and 
in our opinion it is an unsatisfactory method which should not be continued. 
The responsibility for the choice of candidates must, we think, rest upon 
Governments, and we therefore consider that the only satisfactory method 
is direct nomination by Governments themselves. 

46. If the proposals we have made in Chapter IV, Section 4, are adopted, 
so that all candidates nominated by Governments, if not elected Judges, be- 
come members of the Court as national judges, it will follow that each Gov- 
ernment can only nominate one candidate, and it seems safe to assume in 
these circumstances that Governments would only nominate their own na- 
tionals. This would dispose of the question, which has given rise to some 
discussion in the past, whether it should be open to a Government to nomi- 
nate a person who is not its national as an ad hoc judge. We had already 
come to the conclusion that such a nomination was undesirable. 

47. It seems desirable to continue the system established by Article 6 of 
the Statute of the Court in regard to nominations, by which Governments 
would be recommended to consult the appropriate judicial, legal and aca- 
demic authorities in their several countries before making nominations. 
In this connexion we considered a number of suggestions for making this ob- 
ligation more definite, but we ended by rejecting anything going beyond the 
general recommendation provided for by Article 6 of the Statute, for the fol- 
lowing reasons. While it is certainly most desirable that a Government 
which proposes to nominate a candidate for a judgeship of the Permanent 
Court should not act solely on its own initiative and should obtain the views 
of competent authority and opinion in its own country, it is important to 
exclude any possibility that the validity of a nomination, once made, should 
subsequently be open to challenge on the ground that the necessary consulta- 
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tions had not been effected. To ensure this, it would be necessary to lay 
down in precise detail what consultations a Government must carry out, so 
that each Government might be in a position to know its obligations and to 
demonstrate that they had been complied with. We feel, however, that this 
would lead to insuperable difficulties, since the conditions in different coun- 
tries vary considerably and it is not possible to lay down precise universal 
rules as to what bodies are to be consulted, what method is to be adopted, or 
what weight is to be given to the view of different legal authorities. We 
consider accordingly that the present provision should be retained as a rec- 
ommendation to Governments. 


Section 2.—Election 


48. As stated in paragraph 9 above, elections are, under the present Stat- 
ute, conducted by means of a simultaneous election by the Assembly and 
Council of the League of Nations. It cannot be assumed that these bodies 
will be available for the purpose in future, and we have explained in Chapter 
IV, paragraphs 25 and 26, our reasons for thinking that the system of a 
double election is no longer necessary for the purpose for which it was orig- 
inally adopted. If the new General International Organisation contains a 
body corresponding to the Assembly of the League, it would be possible for 
the elections to the Court to be conducted by it, but this would constitute 
an organic connexion between the two bodies of the precise nature which, for 
the reasons given in Chapter II, we deprecate, at any rate in the early years 
of the new Organisation. It is therefore necessary to devise some other 
system. 

49. We have considered a suggestion that the selection might be left 
to be effected by the corpus of candidates nominated by the Governments 
(see Chapter IV, paragraph 40), on the ground that those concerned would 
be the best placed from a professional point of view to decide who were 
most fitted to make up the regular Court, and to impart to it the correct 
balance in regard to such matters as the number of career judges, professors, 
&c., who would sit, or the representation of different types of legal thought. 
Despite the attractions of this suggestion from certain points of view, how- 
ever, we have come to the conclusion that it is doubtful whether a corpus so 
constituted would be the most suitable body to select nine of its members to 
sit as judges of the regular Court, and that to leave the selection to such a 
body would be liable to place its members in a difficult position and to lead 
to undesirable features. We have come to the conclusion, therefore, that 
the responsibility must rest with the Governments to elect the nine Judges 
of the regular Court from among the corpus of candidates. 

50. If the proposals made in Chapter IV, Section 3, above are adopted, 
there would be an election to fill three places on the Court every three years. 
To send special representatives to take part in elections at such frequent in- 
tervals might be inconvenient for Governments whose seat was at a consid- 
erable distance from the place at which the elections were held. If these 
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could take place at the same time and place as a regular meeting of the As- 
sembly of the General Organisation, assuming such a body to exist, this 
inconvenience would be obviated, since the majority of the Governments 
concerned would be interested in both and their representatives at the 
Assembly could take part in the election. It may, however, be considered 
that election by the members of the Assembly in the course of a meeting of 
that body would bear so close a resemblance to election by the Assembly 
itself as to constitute an organic connexion between the General Organisation 
and the Court, and must therefore be ruled out for the reasons given in 
Chapter II. If so, it would be necessary that a triennial meeting of the 
Governments concerned should be held to conduct the elections. 

51. The suggestion has been made that the inconvenience of such a pro- 
cedure might be reduced by the first ballot being conducted in writing, each 
Government sending its vote to a headquarter Government agreed upon for 
the purpose. To conduct all the ballots which would be required in the 
event of the necessary number of candidates not obtaining the required ma- 
jority on the first ballot would no doubt lead to undue delay; but, if confined 
to the first ballot, we think that there is much to be said for this suggestion. 
It is likely that one or more of the vacant places would be filled as the result 
of the first ballot, and, as regards the remainder, the voting would show which 
candidates had to be seriously considered on subsequent ballots, which should 
considerably facilitate the task of the electors. If so, it might be possible for 
subsequent ballots to be conducted by the diplomatic representatives of the 
Governments concerned at some convenient capital, e.g., the seat of the 
Court, it being open to any Government which desired to do so to send a 
special representative for the purpose, or to assist its diplomatic representa- 
tive by attaching to him for the purpose of the election a person acquainted 
with the merits of the different candidates and the subject as a whole. 

52. If, as suggested in Chapter III, paragraph 20, subsequent experience 
led to the establishment of an organic connexion between the Court and the 
General International Organisation, the task of electing the Judges of the 
Court could then be transferred to the appropriate organ of the latter body. 

53. An absolute majority of the votes cast would, as at present, be neces- 
sary for the election of any candidate. The suggestion has been made that 
the election of the best candidates would be more likely if something more 
than a bare majority were required. We feel that this suggestion deserves 
consideration, but it is difficult to foretell how it would work in practice, 
and we do not feel able to make any recommendation upon it. 


CHAPTER VI 


JURISDICTION OF THE COURT 


54. The first question in connexion with the jurisdiction of the Court is 
that of the countries to which it should be open. We feel that, if the Court 
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is to fulfil its function as a ‘‘World Court,” it must be open to all civilised 
States. It seems to follow from this that it should be open to all such 
States, subject to the considerations set out in paragraphs 58 and 61 below, 
to become parties to the Statute of the Court, whether they are members of 
the proposed General International Organisation or not. There seems little 
to be said for going beyond this and allowing particular countries to have 
recourse to the Court without being parties to the Statute and partici- 
pating in the responsibility for maintaining the Court, including participa- 
tion in the elections, and for bearing their share of its expenses. We 
recommend accordingly that, subject again to the considerations set out 
in paragraphs 58 and 61, it should be open to all States to become parties to 
the Statute. 

55. The jurisdiction of the Permanent Court is at present defined in the 
first paragraph of Article 36 of the Statute as comprising ‘‘all cases which 
the parties refer to it and all matters specially provided for in treaties and 
conventions in force.”’ In the latter part of the same article (the ‘‘ Optional 
Clause’’) the matters as to which States may accept the compulsory juris- 
diction of the Court are defined as ‘‘all or any of the classes of legal disputes 
concerning (a) the interpretation of a treaty; (b) any question of international 
law; (c) the existence of any fact which, if established, would constitute a 
breach of an international obligation; (d) the nature or extent of the repara- 
tion to be made for the breach of an international obligation.”” It is not 
clear what the relationship between these two definitions was intended to be, 
nor whether the latter was regarded as narrower than the former. It will 
be noted that the words in the former definition ‘‘all cases which the parties 
refer to it,” &c., are not limited, as is the latter, either by the word “‘legal”’ 
or by any enumeration of classes of cases with which the Court is competent 
to deal. 

56. We feel that this very wide definition of the competence of the Court 
is open to objection. Nothing seems to us more important, from the point 
of view of the prestige of the Court and of enabling it to play its proper part 
in the settlement of international disputes, than that its jurisdiction should 
be confined to matters which are really “‘justiciable,”’ and that all possibility 
should be excluded of its being used to deal with cases which are really 
political in their nature and require to be dealt with by means of a political 
decision and not by reference to a court of law. It cannot be denied that 
there have been cases in the past where this has been done or attempted, 
with results which show how desirable it is that any such possibility should 
be excluded in future; and it may well be considered that in the past the dis- 
tinction between matters which can be properly referred to a court of justice 
and those which can only be settled by a political decision, has been insuf- 
ficiently appreciated, and that there were signs of confusion between the two 
in some of the attempts made in the period between the two wars to construct 
all-embracing schemes for the settlement of international disputes. 
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57. We feel, therefore, it to be very desirable that the jurisdiction of the 
Court should be defined in more precise terms. The “Optional Clause’’ 
definition, quoted in paragraph 55 above, appears to us to constitute a satis- 
factory definition of what the Court’s jurisdiction should be; but if it is 
thought that it is undesirable to depart completely from the definition in the 
first paragraph of Article 36 of the Statute, to which no serious objection has 
been taken in the past, we recommend that it should be limited by inserting 
the word “‘justiciable”’ before both “‘cases’’ and “‘matters.” 

58. The next question which arises is whether the jurisdiction of the Court 
should be compulsory; 7.e., whether the Statute should oblige the parties to 
it to have recourse to the Court in all or some of the matters falling within its 
competence, so that acceptance of such jurisdiction would result automati- 
cally from acceptance of the Statute. We are definitely of the opinion that, 
for the present, at any rate, this question must be answered in the negative. 
We are anxious to see the widest possible recourse to the jurisdiction of the 
Court, but we feel that it would, in existing circumstances, be premature to 
attempt to impose compulsory jurisdiction by means of the Statute itself. 
We feel that the insertion of such a provision might, in existing circum- 
stances, deter a number of States from becoming parties to the Statute; par- 
ticularly since, if accession to the Court is open to all States, the effect would 
be that every party would be bound by the compulsory jurisdiction of the Court 
in regard to justiciable disputes with every other State. We consider that 
this is an obligation which a number of countries whose acceptance of the 
Statute is most desirable would, at present at any rate, be unable to accept. 
We recommend accordingly that the Statute should contain no provision 
which would automatically impose the jurisdiction of the Court on the parties 
thereto in cases within its competence. 

59. The exclusion, however, of such an obligation from the Statute would 
not mean that States could not accept a corresponding obligation by other 
means. It has become a common practice to insert in particular treaties, 
multilateral or bilateral, a provision for the reference to the Permanent 
Court of disputes concerning the interpretation or application of the treaty, 
and this practice will doubtless continue. Moreover, it is always open to 
two or more States to accept a general obligation to have recourse to the 
Court by agreement between themselves. This was, indeed, the object 
and effect of the ‘‘Optional Clause,” and we consider, therefore, that this 
clause should be retained in the Statute. The process of accepting the 
“Optional Clause’? had become widespread before 1939, and though the 
position may require reconsideration in the light of the war and its conse- 
quences, we think it should certainly be open to States, who desire to accept 
the compulsory jurisdiction of the Court as between themselves, to do so in 
this way. 

60. Finally, while we consider that acceptance of the compulsory jurisdic- 
tion of the Court should not be made a condition of accession to the Statute, 
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this would not prevent its being made, in such circumstances as the States 
concerned considered proper, a condition of membership of a future General 
International Organisation. The Constitution of such an Organisation may 
well contain provisions for the settlement of disputes between its members, 
and, if so, it would be perfectly natural to lay down there the conditions in 
which the members of the Organisation bound themselves to have recourse 
to the Court for the settlement of justiciable disputes between themselves. 
Since it is not, as we understand, contemplated that, for the present at any 
rate, membership of the Organisation would be open to any State that chose 
to apply for it, the difficulties referred to in paragraph 58 above should not 
exist, or should exist at any rate to a much lesser degree. Moreover, the 
question of the means by which decisions of the Court should, if necessary, 
be enforced is eminently one which could be dealt with in the Constitution 
of the Organisation, but not in the Statute of the Court. We feel that it is 
by some such means, rather than by an attempt to impose compulsory juris- 
diction as a condition of acceptance of the Statute, that the universalisation 
of the jurisdiction of the Court is likely to be attained. 

61. If the above view be accepted, the question whether exceptions to the 
compulsory jurisdiction of the Court should be permitted will not arise in 
connexion with the framing of the Statute. It would arise, in the circum- 
stances suggested in paragraph 60, in connexion with the constitution of the 
General International Organisation, but that is outside our terms of refer- 
ence. Perhaps, however, we may be permitted to say that, in our opinion, the 
possibility of certain reservations, at any rate, would have to be admitted; 
some countries would certainly desire to maintain certain reservations 
(e.g., those relating to disputes which arose before a certain date) which they 
made when accepting the ‘‘Optional Clause’’; and there may well be other 
matters, such as disputes arising out of the present war or in consequence of 
the peace-keeping activities of the General International Organisation, as to 
which the possibility of reservations would certainly have to be admitted. 

62. The law to be applied by the Permanent Court is defined in Article 38 
of the Statute as follows: 


“The Court shall apply: 

(1) International conventions, whether general or particular, es- 
tablishing rules expressly recognised by the contesting States; 

(2) International custom, as evidence of a general practice accepted 
as law; 

(3) The general principles of law recognised by civilised nations; 

(4) Subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. 
This provision shall not prejudice the power of the Court to decide a 
case ex zquo et bono, if the parties agree thereto.” 
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The wording of this provision is open to criticism and it would not be difficult 
to make suggestions for improving it; but on the whole the difficulties result- 
ing from it do not seem to be of a sufficiently serious character to necessitate 
any change. It seems to have worked well in practice, and we consider that 
any attempt to alter it would cause more difficulties than it would solve. 

63. The only other provision of the Statute relative to the jurisdiction of 
the Court which we think it necessary to mention is Article 59, which pro- 
vides that ‘‘The decision of the Court has no binding force except between 
the parties and in respect of that particular case.” The effect of this 
provision has, in our opinion, sometimes been misinterpreted. What it 
means is not that the decisions of the Court have no effect as precedents 
for the Court or for international law in general, but that they do not possess 
the binding force of particular decisions in the relations between the countries 
who are parties to the Statute. The provision in question in no way pre- 
vents the Court from treating its own judgments as precedents, and indeed 
it follows from Article 38 (quoted in paragraph 62 above) that the Court’s 
decisions are themselves ‘‘subsidiary means for the determination of rules of 
law.’”’ It is important to maintain the principle that countries are not 
‘“‘bound”’ in the above sense by decisions in cases to which they were not 
parties, and we consider accordingly that the provision in question should be 
retained without alteration. 


Cuapter VII 
ADVISORY OPINIONS 


64. The jurisdiction of the Permanent Court of International Justice to 
give advisory opinions arose from Article 14 of the Covenant of the League, 
which provided that ‘“‘The Court may also give an advisory opinion upon 
any dispute or question referred to it by the Council or by the Assembly.” 
The procedure for giving advisory opinions is regulated by Chapter IV 
(Articles 65-68) of the Statute of the Court. 

65. Some of us were inclined to think at first that the Court’s jurisdiction 
to give advisory opinions was anomalous and ought to be abolished, mainly 
on the ground that it was incompatible with the true function of a court 
of law, which was to hear and decide disputes. It was urged that the exist- 
ence of this jurisdiction tended to encourage the use of the Court as an in- 
strument for settling issues which were essentially of a political rather than 
of a legal character and that this was undesirable. Attention was drawn to 
instances of this which had occurred in the past. Subsidiary objections were 
that the existence of this jurisdiction might promote a tendency to avoid the 
final settlement of disputes by seeking opinions, and might lead to general 
pronouncements of law by the Court not (or not sufficiently) related to a 
particular issue or set of facts. 

66. Despite these considerations we have come to the conclusion that the 
jurisdiction to give advisory opinions ought to be retained and ought even 
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to be enlarged. In the first place it is not correct to say that a jurisdiction 
of an ‘‘advisory”’ nature is inconsistent with the proper function of a court 
of law. The legal systems of certain countries contain a procedure whereby 
certain matters can be referred to the courts for an opinion, or for a decla- 
ration of what the law is, or what the rights or status of the applicant are or 
would be under a given set of circumstances. ‘The exercise of this jurisdic- 
tion by municipal courts has not, so far as we are aware, led to difficulty, and 
has proved of undoubted utility. 

67. Secondly, it is clear that a General International Organisation, if it 
possesses anything in the nature of a regular Constitution, will require 
authoritative legal advice on points affecting the Constitution, the rights 
and obligations of Member States and the interpretation of the instrument 
setting up the Organisation. There are distinct limits to the extent to 
which such matters can be dealt with internally (e.g., by the legal section 
of the Organisation’s Secretariat) or by such means as reference to an ad hoc 
committee of jurists. League experience has shown the necessity of having 
an authoritative standing tribunal to which, in suitable cases, questions of 
this kind can be referred for an opinion. On this ground alone, therefore, 
we think that the jurisdiction of the Court to give advisory opinions must be 
retained. 

68. In the third place, there are reasons which make it desirable to allow 
two or more States, acting in concert, to obtain an advisory opinion. They 
are as follows: 

(a) From an international point of view, it seems desirable to provide 
a procedure whereby the legal rights and position of parties can 
be determined or at any rate assessed, before any difference of 
opinion between them has ripened into an issue or definite dispute 
which can only be settled by actual litigation. 

(b) It may be useful to countries to be able to ascertain their legal 
position without involving themselves in a judicial decision bind- 
ing on them as such and requiring immediate execution. 

(c) The faculty to ask for an advisory opinion may be very helpful to 
parties engaged in negotiations (e.g., for a treaty or for the set- 
tlement of some outstanding issue) where the requisite basis for 
negotiation does not exist until the legal rights of the parties, or 
the correct interpretation of some existing instrument, has been 
definitely ascertained. 

(d) There may well be cases in which special relations between countries 
render them reluctant to appear before the Court as apparently 
hostile contending parties in a litigation, but where the existence 
of a ‘‘friendly dispute” between them nevertheless requires some 
form of disposal by legal means. 

(e) Whereas an International Organisation can to some extent meet its 
needs by referring questions to an ad hoc committee of jurists, this 
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procedure is difficult, if not impossible, for States. Reference 
to some ad hoc tribunal is no doubt possible, but if the Court 
exists it is best that it should be used, and its pronouncements 
will carry greater weight than those of any such tribunal. 


69. In the light of this conclusion, the subject of advisory opinions resolves 
itself mainly into two questions, whether the scope of the jurisdiction should 
remain as it is at present, or be enlarged; and what safeguards should be in- 
stituted to control it and to prevent its misuse. The first of these questions 
is, in essence, whether the faculty to request advisory opinions should be con- 
fined to the executive organs of any future General International Organisa- 
tion, or should be extended to other bodies, and to individual States. The 
second question concerns the steps to be taken to ensure what we are all 
agreed are most important requirements, namely, that only questions of law 
should be referred for an advisory opinion, and that such questions should 
not be of a merely general or abstract character, but should relate to some 
definite issue or circumstance, and be based on an agreed and stated set of 
facts. Failing some such control, there is a risk that the Court may be used 
for making pronouncements on political issues, or in a semi-legislative ca- 
pacity for making general statements or declarations of law, instead of giving 
advice as to what the law is in relation to a defined issue or set of facts. 

70. Concerning the scope of the faculty to seek advisory opinions, we are 
agreed that there is no reason to confine it to the executive organs of the 
future General International Organisation, and that it could usefully be 
extended to other associations of States such as the International Labour 
Office, the Universal Postal Union, &c. Unless the list of such Associations 
is settled for this purpose, either in the Statute of the Court or from time to 
time by the General International Organisation, it would be for the Court 
itself to decide whether the body concerned had the international and inter- 
governmental character necessary to give it the capacity to ask the Court for 
an advisory opinion. 

71. We are also agreed that, provided the necessary safeguards can be 
instituted, there would, for the reasons given in paragraph 68, be consider- 
able advantage in permitting references on the part of two or more States 
acting in concert. Applications by an individual State ez parte could not 
be permitted, for, given the authoritative nature of the Court’s pronounce- 
ments, ex parte applications would afford a means whereby the State con- 
cerned could indirectly impose a species of compulsory jurisdiction on the 
rest of the world. In addition, the Court must have an agreed basis of fact 
on which to give its opinion. 

72. With regard to the question of how the necessary control can be se- 
cured over matters referred to the Court for an advisory opinion, so as to 
ensure that only questions proper to be put to the Court are heard by it, we 
have considered whether all applications should pass through and be re- 
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quired to receive the fiat of the appropriate organ of the General Interna- 
tional Organisation. The objections to this are, first, that the nature and 
functions of such an Organisation are at present unsettled; secondly, that 
some control will require to be established over the Organisation’s own ap- 
plications for advisory opinions. 

73. On the whole therefore it seems to us desirable to leave the necessary 
control to be exercised by the Court itself. As explained in paragraph 56, 
we attach the greatest importance to the Court’s jurisdiction being confined 
to matters which are really ‘‘justiciable,” and this applies equally to advisory 
opinions. It would, accordingly, be for the Court to decline to deal with an 
application directed to political and not legal issues, or to require a restate- 
ment of the case so as to confine it to pure questions of law or treaty interpre- 
tation. The Court would equally refuse to consider the application if the 
facts were not agreed, or were inadequately stated, or if the questions put 
were of too general a character, not involving concrete issues in which the 
parties were actively interested. In the same way the Court would refuse to 
allow the procedure by way of advisory opinions to be used as a means of 
reopening questions already judicially determined, or for pronouncing on 
questions of municipal law where these lay solely within the competence of 
domestic tribunals. 

74. All these would be matters to be provided for in the Statute of the 
Court. In addition, it would be necessary to ensure that it was not open to 
two States, acting in concert, to obtain a pronouncement from the Court on a 
matter of interest to other States (e.g., the interpretation of a multilateral 
convention) where the latter had had no opportunity of intervening. We 
consider that this point would be adequately met by maintaining the pro- 
cedure of notification by the Registrar of the Court set out in the existing 
Statute. 

75. If such a scheme be adopted, we see no objection to allowing two or 
more States, acting in concert, to apply direct to the Court for an advisory 
opinion. 


Cuapter VIII 


PROCEDURE 


Section 1.—General 


76. To enter fully into questions of procedure would be a task of some 
magnitude, and we have not considered it necessary to go into detail. Our 
main conclusion is that the procedure of the Court would best be left to be 
settled by the Court itself by Rules of Court. Matters of procedure should 
only be dealt with in the Statute of the Court where they involve funda- 
mental points of principle which it is desired to settle once and forall. This 
is very largely the scheme followed by the existing Statute, but the section 
on procedure nevertheless contains a number of provisions which could 
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without inconvenience (and in some cases with advantage) be eliminated 
and left to be dealt with by Rules of Court. 

77. Subject to this, we think that little change is required in the procedure 
of the Court, which has worked satisfactorily in practice. One question to 
which we have given consideration is that of the proper function of the oral 
proceedings before the Court. We have the impression that in certain cases 
these have involved some waste of time, the representatives of the parties 
doing little more than repeat arguments already fully (and often more ade- 
quately) set out in the written pleadings. The latter must always constitute 
the main part of any proceedings before the Court, but we do not on that ac- 
count suggest the elimination of the oral proceedings, which have consider- 
able psychological value and act as an important focussing point for the work 
of the Court. We think, however, that there would be some advantage in 
confining the oral proceedings to two main classes of matters, namely, (a) 
points raised or made in the last written pleading to which the other party 
had not yet had an opportunity of replying; (b) points on which the Court 
had itself indicated to the parties in advance that it would like to hear oral 
arguments. To assist in focussing the oral proceedings we should also like 
to see a more extensive adoption of the existing practice whereby Judges 
may ask specific questions of the advocates in the course of the hearing, in- 
stead of simply listening in silence to their speeches. But the above are all 
matters which cannot usefully be dealt with by definite written rules and 
must be left to the discretion of the Court. 


Section 2.—Language 


78. The question of language is eminently one of principle which should be 
dealt with, as at present, in the Statute of the Court We see no reason to 
alter the existing rule, set out in Article 39 of the Statute, that French and 
English are the official languages of the Court, or the provision there made 
for employing, in certain cases, one only of these languages or some other 
language. Questions of translation, on the other hand (and at oral hearings 
of interpreting one language into the other), should we think be regulated by 
Rules of Court, the Court being best placed to decide, with reference to each 
particular case, how far translations, &c., are necessary or can be dispensed 
with. 


Section 3.—Method of Producing Judgments 


79. Subject to one point, we think that the present method of producing 
the judgments of the Court as provided for in Articles 55 and 58 of the 
Statute is satisfactory. The main provisions covered by these Articles are 
that decisions are given by a bare majority, the President or his Deputy 
having a casting vote in the event of an equality of votes; that the judgment 
of the Court is to state the reasons on which it is based and the names of the 
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Judges who concurred in it, and that any Judges who dissent from the opinion 
of the majority may deliver a dissenting judgment. 

80. We have considered the suggestion that more than a bare majority 
should be required for a judgment of the Court. It has been pointed out 
that when the Court consisted of 15 Judges it has sometimes happened that 
judgments were given by say only 8 votes against 7, and that the fact of a 
large body of votes being cast against a decision of the Court tends to weaken 
the authority of the Court’s decisions. If, however, the recommendation 
which we make elsewhere (see Chapter IV) is adopted, so that there would be 
not more than 9 regular Judges, this objection to the bare majority rule 
should be sensibly diminished. In view of this, and of the difficulty of en- 
suring a definite decision (which is after all the main object of the proceed- 
ings) by any other means than the majority rule, we have decided against 
recommending any departure from it. 

81. The foregoing observations bring us to the question of dissenting judg- 
ments. Some of us were inclined to think at first that these should be 
abolished, on the ground that the main object of the proceedings was to 
secure a decision and to announce the reasons in support of it, so that dissent- 
ing judgments were, in strictness, both irrelevant and liable to weaken the 
authority of the actual decision. Despite these considerations, however, 
we are of opinion that the system of dissenting judgments, which we believe 
to have proved satisfactory in the experience of the Permanent Court of 
International Justice, should be maintained for the following reasons: 


(a) In any matter sufficiently difficult and controversial to come before 
the Court at all, it is inherently improbable that all the members 
of a Court of 9 or 11 Judges will be unanimous in their view. The 
appearance of unanimity produced by the absence of dissenting 
judgments would therefore to some extent be false and misleading. 

(b) If the Court was not in fact unanimous, this is almost certain to 
become known, together with the names of those Judges who did 
not concur in the majority view. In these circumstances, we 
think it far better that those who dissent should say so in open 
court and give their reasons. 

(c) We think that dissenting judgments have a very considerable 
political and psychological value. It is a much more satisfactory 
state of affairs from the point of view of the losing party if the 
arguments in support of its case are set out in a reasoned judg- 
ment, so that it is plain that they have been given full weight. 

(d) From the point of view of the development of international law, 
dissenting judgments are also of value. They act as a useful 
commentary on the decision of the Court itself, the precise point 
and bearing of which is often brought out more strongly in the 
light of the dissenting judgments. In addition, the latter often 
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clarify subsidiary points of interest and importance which were 
not dealt with in the judgment of the Court because not directly 
necessary for the purpose of its findings. 


82. For these reasons we would not only preserve the system of dissenting 
judgments, but go further than the relevant provision of the existing Statute, 
which only confers a right on dissenting Judges to deliver a separate opinion. 
In our view it should be obligatory on any Judge who dissents from the ma- 
jority to state his reasons for so doing. There would of course be nothing to 
prevent two or more dissenting Judges from agreeing on a common opinion. 

83. This brings us to the question of the decision of the Court itself. 
According to the present procedure, each Judge after conferring with his 
colleagues writes an individual opinion, and, it having thereby been ascer- 
tained where the majority lies, the majority opinions are then combined into 
one judgment. On the other hand, except in those cases where two or more 
dissenting Judges prefer to combine, the dissenting judgments appear as the 
individual opinions of their authors. This procedure may lead to the result 
that the dissenting judgments read more cogently and persuasively than the 
decision of the Court itself, for the reason that they are individual produc- 
tions, and consequently have a force and cohesion which may be absent from 
a judgment which represents a synthesis of a number of individual opinions. 
Moreover, we think that the present system of producing the judgments of 
the Court might cause a tendency on the part of some Judges to rely unduly 
on their colleagues and to decide in accordance with what seems likely to 
prove the majority view. 

84. The obvious way to get rid of these difficulties is to require every 
Judge, whether of the majority of the minority, to state his views in a rea- 
soned opinion, there being of course nothing to prevent two or more Judges, 
whether of the majority or the minority, from concurring in a common state- 
ment. In theory this might lead to all the majority Judges concurring in 
one statement as they do at present, but in practice we think it unlikely 
that most Judges would not avail themselves of the right to give their indi- 
vidual views. If this recommendation were adopted the actual judgment of 
the Court would be confined to the “‘dispositif,”’ 7.e., the formal order or de- 
cision relevant to the matter before the Court. While, however, we are all 
agreed that each Judge should state his reasons in detail, some of us feel that 
the ‘‘despositif’’ should also be accompanied by a brief statement of the es- 
sential motives for the decision of the Court. 


CHAPTER IX 


APPEALS 


85. The decisions of the Permanent Court of International Justice are 
final and not subject to any appeal, and this position should certainly be 
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maintained. If the Court consists, as we hope, of the best available Judges, 
there can be no object in any appeal from its decisions. 

86. It is necessary to consider whether the Court should act as a court of 
appeal from other tribunals. The suggestion has been made that in the 
event of a number of countries instituting local or regional tribunals, such as 
the Central American Court of Justice which existed from 1908 to 1918, it 
might be desirable to provide for an appeal to the Court from such tribunals. 
This suggestion does not, however, commend itself to us. We feel that in 
practice there would be an appeal in every case of any importance, so that 
the only effective decision would be that of the Court, and the almost in- 
evitable result, we fear, would be that the proceedings in the tribunals of 
first instance would come to be regarded as a waste of time and money, and 
that the tribunals themselves would consequently fall into disrepute. 

87. Another suggestion which has been made requires consideration. 
Under the peace treaties of 1919 a large number of Mixed Arbitral Tribunals 
were established to deal with questions under the economic provisions of 
those treaties. The Tribunals had to interpret the provisions in question, 
and it almost inevitably resulted that, on occasion, the same provision was 
interpreted by different Tribunals in different ways. It has accordingly 
been suggested that in the event of a similar system being adopted in the 
peace settlement at the end of the present war, such divergencies should be 
avoided by providing an appeal from the Tribunals in question to the Court. 

88. We are definitely of the opinion that it would be undesirable to give a 
general right of appeal from such tribunals to the Court. If this resulted in 
appeals being brought in a large majority of cases, this might well produce 
the same results as those indicated in paragraph 86 above in relation to local 
or regional tribunals, especially as a direct reversal of the whole judgment of 
such a tribunal would tend to undermine its authority and to discourage the 
judges. Moreover, a considerable part of the work of such tribunals would 
consist of deciding questions of fact and of municipal law, with which they 
would be better qualified to deal than the Court would. We consider, 
therefore, that even if an appeal to the Court from such tribunals was con- 
sidered desirable it should, in any case, be confined to questions of treaty 
interpretation and of international law. 

89. The question of whether and in what circumstances such an appeal 
should be allowed would fall to be decided, not in the Statute of the Court, 
but in the instrument which set up the tribunals in question. We do not, 
therefore, think it our duty to make any recommendation about it. We 
should, however, point out that the parties to proceedings before such tri- 
bunals would in all probability include private individuals. We have not 
considered it within our terms of reference to discuss whether the principle, 
laid down in Article 34 of the Statute of the Permanent Court, that only 
States can be parties to cases before it, should be maintained. But if it is, it 
would be necessary to provide that no appeal should Jie to the Court unless 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the Government of one of the parties took up the case, in which event the 
Governments of the parties, and not the parties themselves, would partici- 
pate in the appeal proceedings before the Court. Strictly speaking, there- 
fore, these would be new proceedings, not an appeal from the Court of first 
instance. 

90. The suggestion has been made that, in view of the advantage of obtain- 
ing an authoritative interpretation of the relevant provision before instead 
of after the tribunal concerned has given its decision, it might be possible to 
employ a system of ‘‘evocation,” such as was adopted in Article 588 of the 
Geneva Convention relating to Upper Silesia of the 15th May, 1922. Under 
that system any party to a suit or an administrative dispute before the na- 
tional courts of Poland or Germany in the plebiscite area, the solution of 
which depended on a provision of the Geneva Convention, might request 
that the interpretation of that provision should be given by the Arbitral 
Tribunal of Upper Silesia instead of by the national court before which the 
case was pending. This system is understood to have worked well, and pro- 
vided that the right to request ‘‘evocation”’ were, for the reason given in 
paragraph 89 above, confined to the Governments of the parties to a case, it 
might help to ensure uniformity of jurisprudence as regards the interpreta- 
tion of the relevant treaties, without giving a general right of appeal from 
the decisions of the tribunals of first instance. 


CHAPTER X 


FINANCE 


91. Articles 32 and 33 of the present Statute provide that the expenses of 
the Court are to be borne by the League of Nations in such manner as shall 
be decided by the Assembly on the proposal of the Council, and that the 
salaries and allowances of the Judges are to be fixed by the same method. 
The Assembly is also to fix the salary of the Registrar on the proposal of the 
Court, and the conditions under which retiring pensions may be given to 
Judges and the Registrar. 

92. If effect is given to our recommendation (see Chapter III) that there 
should not in future be any organic connexion between the Court and any 
General International Organisation such as the League, it will follow auto- 
matically that the system whereby the finances of the Court are part of the 
budget of the League will cease, and will not be replaced by any similar sys- 
tem. Provision for financing the Court and fixing the salaries of the Judges, 
Registrar, &c., will have to be made in the Statute, or by means of some col- 
lateral agreement, and the salaries of the Judges and its other expenses will 
have to be borne directly by the Governments parties to the Court. 

93. We would observe, however, that even if the Court were to be organ- 
ically connected with some General International Organisation it would not 
follow that such connexion need extend to the realm of finance, and in our 
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opinion it should not do so. While it was no doubt convenient for the Court 
to be able to draw on the funds of the League, we think that all those who 
had experience of the inter-connexion of the Court’s finances with those of 
the League will agree that the position was unsatisfactory. A number of 
members of the League were seriously in arrears with or failed to pay their 
contributions to the budget of the League, but went on enjoying all the bene- 
fits of adherence to the Court. Other countries, which had ceased to be 
members of the League, and were thus under no liability to contribute to its 
budget, also continued to adhere to the Court; yet there was no machinery 
for collecting any direct contribution from them towards the expenses of the 
Court, which continued to be provided for through the League. 

94. In addition to the foregoing considerations of a practical order, we 
think there are objections of principle to the Court being financed through 
any General International Organisation, as tending to reflect on its inde- 
pendence. It would, we think, be altogether preferable that, whatever the 
character of any connexion the Court might have with the General Inter- 
national Organisation, its finances should be placed on a separate and self- 
contained footing. 

95. We do not think this is the place to make detailed recommendations 
concerning the precise scale of salaries and allowances of the Judges, &c. 
The immediate situation could be met by providing that these should con- 
tinue on their existing scale for the time being. We think that provision 
should be made for ensuring that salaries, &c., are not affected by any future 
fluctuations in the value of the particular currency in which they are paid. 

96. It will be necessary to have regard to the accrued pension rights of 
past or existing Judges and officials of the Permanent Court of International 
Justice who have, or will have, already earned them, and to make due pro- 
vision for such rights. This, however, forms part of the general question of 
the existing financial obligations of the League of Nations, and we only desire 
to draw attention to it. 


CHAPTER XI 


REGIONAL CHAMBERS 


97. The preceding chapters of this Report proceed upon the assumption 
that the future International Court will, like the Permanent Court of Inter- 
national Justice, be a single body possessing universal jurisdiction, but with 
its seat in Europe. In the course of our discussions, however, the suggestion 
has been made that this conception may not altogether satisfy the needs of 
the world, and that it may be desirable to consider the possibility of the 
creation of something in the nature of a regional system for the Court. The 
considerations which have been adduced in support of this idea are as follows. 

98. It has been suggested that a Court which is established in Europe and 
is, judging from past experience, likely to be predominantly European in 
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composition, may not be considered by non-European countries as alto- 
gether meeting their requirements. Without going into the question of 
whether it is permissible to speak of different legal systems in relation to in- 
ternational law, there are in fact differences between the points of view of 
lawyers of different parts of the world in approaching problems of interna- 
tional law, and these differences are not likely to be adequately represented 
in a single Court with a restricted number of judges, which might not be 
completely in touch with the particular conditions of fact and law existing in 
non-European countries. It has been urged in this connexion that this view 
is supported by the history of the Permanent Court of International Justice, 
where the number of Judges was increased from 11 to 15 mainly with the ob- 
ject of providing a larger representation of the different interests concerned. 
And it has been urged that the reduction in the number of the regular Judges 
of the Court which we propose in Chapter IV, Section 2, would be liable to 
increase the strength of such feelings. 

99. In the proposals relating to national Judges made in Chapter IV, 
Section 4, we have endeavoured to meet the above considerations so far as 
is possible within the framework of a single Court. Some of our members, 
however, doubt whether those proposals go far enough to meet the point of 
view indicated in paragraph 98, and feel that unless further steps are taken 
there may be a risk of non-European countries losing interest in the Court 
and being tempted to set up separate judicial organisations. 

100. This view is not accepted by all the members of the Committee, and 
in any case we are not in a position to judge to what extent it is likely to be 
held, nor whether it would be considered necessary or desirable to make pro- 
vision to meet it. But we think it may be useful to set out two proposals 
which have been tentatively made in the course of our discussions, so that 
they may be available for consideration if desired. It will be seen that the 
first proposal is much more far-reaching than the second. It should be 
clearly understood that the Committee as a whole makes no recommendation 
in favour of either of these proposals, which are inserted simply in order to 
indicate possible means of dealing with this problem, should it be considered 
necessary to do so. Consequently the present chapter stands in a different 
position from the rest of our Report, and no reference to it appears in the 
summary of our recommendations which follows in Chapter XII. 


First Proposal 


101. The members of the Court, who, as proposed in Chapter IV, Section 
4, would be all the national Judges nominated by the Governments parties 
to the Statute of the Court, would hold a first assembly to which they would 
bring declarations from their respective Governments, stating whether each 
Government desired its national Judge to sit as a Judge at the headquarters 
of the Court at the Hague, or whether it would prefer him to be attached to a 
separate chamber of the Court to be set up outside Europe. These govern- 
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mental declarations would have only advisory force and would not be binding 
on the assembly of the members of the Court. Any Government would also 
be free to leave the matter open, should it have no particular wishes. The 
assembly of the members of the Court would proceed to the examination of 
the desiderata of the Governments with regard to which chamber of the 
Court each national member should belong, and would (with the assistance 
of a small Committee established for the purpose) work out plans for the con- 
stitution of the different chambers of the Court. This done, they would 
proceed by a certain specified majority—e.g., two-thirds of the votes cast— 
to the setting up of the separate chambers. 

102. The task of the assembly of the members of the Court would thus 
be not to elect Judges, but to assign to each Judge the work for which he 
should be particularly well prepared. 

103. On the assumption of the creation of three chambers of the Court 
in all, one at the headquarters at The Hague and two outside Europe, each 
one needing the codperation of some 12 or 13 Judges to ensure a Court of 9, 
this scheme would give the majority of the Governments an opportunity of 
seeing their national Judges actually participating in the work of the Court. 
Most of the national Judges would be nominated for membership of one or 
another of the chambers of the Court. As some might still not be required 
for actual Court business, they might be given special tasks outside the rou- 
tine work of the Court—in particular, as lecturers on matters of international 
law at universities throughout the world. Some might be asked to under- 
take special research work of interest to the Court. If it were found un- 
necessary in the beginning to have so many as three chambers, a greater 
number of the members of the Court would be free to be used in this way. 
A large number of the Governments would still have the satisfaction of 
seeing one of their nationals participate in the judicial work of the Court. 

104. The system here outlined would involve additional expense. This 
consideration does, however, not seem sufficiently important to prevent its 
realisation if the scheme itself were approved. 

105. Each chamber would be competent to deal with cases brought 
against a State within its region, irrespective of the geographical location of 
the State which brought the case before the Court. If both parties to a case 
agreed, they should be free to choose the chamber where the case should be 
dealt with. If a Government happened to have cases simultaneously pend- 
ing before more than one of the chambers of the Court, that Government 
would be entitled to appoint a second national Judge for that particular 
contingency. 

106. It may be argued that this regional scheme would allow the different 
chambers to act on separate lines, thereby endangering the unity of inter- 
national justice and jurisprudence. This would be, indeed, a most serious 
drawback. Arrangements would therefore have to be made whereby the 
chambers would be brought to codperate closely. This would not be 
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achieved through a system of appeals from the other chambers to the Court 
at The Hague. The judgments of each chamber must be final. But it 
might be possible to arrange for two or three of the Judges of each chamber 
to hold office on that chamber for a shorter period—say, 3 years—than the 
the other members of the same chamber, who would sit for 9 years. Each 
chamber would then have a flow in and out of members from other parts 
of the world. These ambulating Judges might be chosen from amongst the 
junior members of the Court. Further, to secure unity of the Court, it 
would seem desirable to nominate a President to reside at the headquarters 
of the Court, and two or three Vice-Presidents, each of whom would preside 
over one of the chambers. The Registry of The Hague should, under the 
authority of the President, undertake the coérdination of the work of the 
different chambers and see that every case before one of the chambers was 
brought immediately to the notice of the others, with full particulars, thus 
enabling all the members of the Court to follow closely the work of each 
chamber. It might perhaps be possible to lay down the rule that each 
chamber, in cases considered by it to be of sufficient importance, could send 
one of its own Judges to sit as an additional Judge on the chamber before 
which the case was heard, with full power to participate in the deliberation 
and vote. 

107. If such a regional system were adopted, the problem of advisory 
opinions would require to be re-examined. It seems appropriate to concen- 
trate, as far as circumstances permitted, advisory opinions at the head- 
quarters of the Court at The Hague, leaving it to the President of the Court, 
in consultation with a small special committee of members of the Court nom- 
inated by him, to decide, on the circumstances of the case, where the matter 
should be dealt with. 

108. It is suggested that such a regional scheme should not be considered 
as opposed to the unity of a Court of International Justice, but rather as a 
means of enabling such an institution to extend its activities throughout the 
world by adapting its organisation and procedure for that purpose. As sug- 
gested above, only through some such regional system can it be hoped to pre- 
vent the development in the future of competing international jurisdictions 
for non-European parts of the world. 


Objections to the First Proposal 


109. Even on the assumption that it is desirable to give some effect to 
considerations of a regional character in the constitution and working of 
the Court, the following objections may be felt to the particular method of 
producing this result which has just been described: There must necessarily 
be a certain inconsistency between a ‘‘regional”’ approach to the problem of 
a permanent international court of justice and the normal approach, which is 
concerned mainly with how to secure the most satisfactory Court considered 
simply as a Court. The regional approach is bound to be based largely on 
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considerations of a political and psychological character, and its principal 
aim would be to popularise the Court by giving it a local colour, and by asso- 
ciating the maximum number of States in direct participation in its activities. 
However important these desiderata may be, their achievement would be 
far too dearly purchased if it were to involve the sacrifice of the unity and 
cohesion of the Court as an institution, its central direction and the uniform- 
ity and continuity of its jurisprudence—everything, in fact, that is implied 
in the conception of a single Permanent Court of International Justice. 

110. It may be felt that the regional scheme described in paragraphs 
101-108 above, despite its attractions from certain points of view, would 
tend to have precisely the result feared. It would clearly give the maximum 
play to considerations of a regional character and by that very fact would 
make it more difficult to maintain the inner cohesion of the Court. The 
main objections to the scheme may be stated as follows: 


(a) With a single Court of nine Judges (or even with a somewhat larger 
Court so long as it was a single Court) a very high standard of 
judicial integrity and competence should be procurable, and 
consequently a very authoritative standing for the Court and its 
decisions. On the other hand, with (in effect) two or three Courts 
(even though nominally different chambers of a single Court) and 
with a total number of Judges of about 30 or 40, there would be an 
inevitable decline in this standard: or at any rate, it would become 
much more difficult consistently to achieve the standard to be 
expected with a single Court. 

(b) There would be a considerable likelihood that one (though not 
necessarily always or at all times the same) chamber of the Court 
would prove a good deal ‘‘stronger”’ than its fellows. This would 
lead to invidious comparisons between the decisions given by the 
different chambers, and possibly to undesirable attempts (e.g., by 
the mutual consent of the parties) to secure hearings before the 
“strong” chamber rather than the appropriate regional one. 
Any process calculated to bring certain chambers into disrepute or 
others into marked prominence would certainly tend to have a 
disruptive effect on the life of the Court as a whole and as an 
institution. 

(c) The scheme under discussion is, in essence, one for a number of 
separate Courts, and lacks adequate provision to ensure uni/orm- 
ity and continuity of jurisprudence. Although it may contem- 
plate a central registry and administrative system for all the 
chambers, they would have to be judicially co-equal and autono- 
mous; yet the surroundings and the political, legal and psychologi- 
cal ‘‘climates”’ in which the chambers would sit and work would 
differ appreciably, and the personnel of each chamber would (even 
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with a certain amount of interchange between the chambers) be 
drawn, for the most part, from an entirely different part of the 
world from that of the others. In these circumstances, it is 
hardly possible that considerable divergencies between the 
practice, procedure and jurisprudence of the various chambers 
should not develop. These divergencies could easily widen into 
differences or even positive contradictions, a result which (given 
the equal authority of each chamber) would not only undermine 
the standing of the Permanent Court as an institution, but also 
the moral force of the individual decisions. These might be bind- 
ing in the particular case between the parties thereto, but so long 
as there was a possibility that another chamber might reach a 
different conclusion on a similar set of facts, the decision would 
lack finality from the general legal and judicial standpoint. 


(d) No doubt the suggested interchange of judges and other special 


measures proposed in paragraph 106 above would assist in pro- 
moting uniformity and continuity of practice and jurisprudence 
between the various chambers, but it is doubtful whether these 
steps would be more than palliatives. In this connexion two 
factors have to be borne in mind. In the first place, although 
there may be great differences in the conditions obtaining in 
different parts of the world, there is a considerable similarity 
between the types of justiciable disputes between States calling 
for decision by an International Court. Secondly, the issues 
involved in these cases are usually of a highly controversial 
character; if they were not, and if they did not involve difficult 
and possibly to some extent unsettled points of law and fact, it 
is unlikely that reference to the Permanent Court would be 
required at all. In these circumstances, and in view of the fact 
that decisions might be given by a bare majority, Courts of equal 
honesty and competence might well reach quite different con- 
clusions. In a situation in which there are two or perhaps three 
Courts, all judicially autonomous and, formally, of equal author- 
ity, and all dealing with the same kind of point, contradictory or 
anyhow inconsistent decisions must be expected. Such a result 
would probably lead to a demand for a ‘‘super-Permanent 
Court” to sit as a court of appeal from the decisions of the 
regional chambers, 7.e., in effect the same proposal as that which 
we rejected in Chapter IX, paragraph 86. There is, therefore, 
reason to fear that the scheme under discussion would work out 
in very much the same way as the old Permanent Court of 
Arbitration, which, by reason of its constitution, inevitably failed 
to give adequate effect to the principles of consistency and 
continuity. 
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(e) The main object of any regional scheme must be to promote con- 
fidence in the Court by bringing it, both physically and from the 
standpoint of atmosphere, nearer to the countries who may ap- 
pear as litigants before it; and by increasing the chances that 
litigants will find judges of their own nationality acting as regular 
Judges of the Court. There is, however, no object in promoting 
confidence in these directions if this involves a degree of decen- 
tralisation liable to lead to an equal or greater loss of confidence 
in others, by lowering the standard of judicial competence and by 
casting doubt in various ways on the legal merits or finality of 
the decisions given. Unless a regional scheme is such as to be 
plainly free from these defects, it must defeat its own object and 
should be rejected. 

(f) A subsidiary objection to the particular scheme set forth in para- 
graphs 101-108 is that the various tasks imposed on the Assembly 
of National Judges, as described in paragraphs 101 and 102, might 
well prove to be of a highly invidious character, and to place those 
concerned in a position of considerable embarrassment. 


Second Proposal 


111. An alternative scheme, which would appear to give a considerable 
degree of play to considerations of a regional character while being in the 
main free from the defects which have been noticed, might be found on the 
following lines: There would be a single Permanent Court, as at present, 
with a fixed number of nine judges and one central seat. If in any case 
all the parties to a suit wished the hearing to be on regional lines and to be 
held in a particular part of the world, say the American Continent, the 
Court would then be constituted for that particular case as follows: there 
would be the national Judge of each of the parties; there would also be 
two “‘juges suppléants”’ belonging to American States and chosen from the 
national Judges appointed by the various Governments. These could either 
be selected by agreement between the parties or nominated by the Court. 
Finally, there would be five of the permanent Judges of the Court, including 
the President or Vice-President. The hearing would be in some part of the 
American Continent. If one of the parties desired the Court to be consti- 
tuted in this manner, but the other did not (e.g., in a dispute between an 
American and a European country), this issue would be left to the Court 
itself (or perhaps to the President) to decide. The same procedure could, 
if desired, be applied to obtaining advisory opinions. 

112. In favour of this scheme it may be said that it would secure uni- 
formity of jurisprudence and a coherent and self-consistent Court, while 
going at least some considerable distance towards satisfying regional aspira- 
tions. There are obviously a number of possible variations of the scheme, 
by which satisfaction to the regional principle might equally be given without 
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sacrificing the principle of coherence and consistency. But it clearly would 
not secure, to the same extent as the first proposal, the objects with which 
that proposal has been made. It is, in fact, impossible to produce any pro- 
posal which would ensure all the objects in question without being open to 
at any rate some of the objections indicated in paragraphs 109 and 110. 


CHAPTER XII 
SUMMARY OF RECOMMENDATIONS AND CONCLUSIONS 
CHAPTER I.—INTRODUCTION 


113. In general the Statute of the Court has worked well and should be 
retained as the general structure of the future Court. In the case of pro- 
visions as to which no recommendation is made, we consider that no amend- 
ment is called for (paragraphs 4 and 5). 

114. Whether a new Court be set up or the existing one continued, the 
present name and seat of the Court should be retained (paragraphs 6 and 7). 


CHAPTER II.—NEED FoR A NEW INTERNATIONAL AGREEMENT ABOUT THE 
CouRT 


115. On the assumption that an International Court in some form will 
be required after the war, it will not be sufficient to rely on the automatic 
continuance and functioning of the existing Permanent Court of Inter- 
national Justice. A new international agreement will be needed, whether 
the object be to set up a new Permanent Court or merely to continue the 
old one in existence (paragraphs 8-11). 


CHAPTER IIJ.—CONNEXION BETWEEN THE COURT AND A GENERAL INTER- 
NATIONAL ORGANISATION 


116. The existing connexion between the Court and the League of Na- 
tions should be discontinued and should not, for the present at any rate, be 
replaced by an organic ' connexion with any new International Organisation. 
This need not exclude all connexion between the Court and the International 
Organisation. The Court would be part of the machinery at the disposal of 
the Organisation; and the constitution of the Organisation might lay down 
the conditions in which its members would be bound to have recourse to the 
Court, and provide measures for ensuring that the decisions of the Court 
were complied with. A connexion of this character would not be created by 
the Statute of the Court, but by the constitution of the Organisation 
(paragraphs 12-20). 


1 By organic connexion is meant that the Court was established by one of the articles of 
the League Covenant, that its judges were elected by the Assembly and Council of the League 
and that its expenses were a charge on the budget of the League, &c. 
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CHAPTER 1V.—CONSTITUTION OF THE COURT 


Section 1.—Qualifications and Nationality of Judges 


117. The requirements of Article 2 of the existing Statute of the Court 
should be maintained as they stand, so that the Court would be composed 
of ‘‘a body of independent Judges, elected regardless of their nationality 
from amongst persons of high moral character who possess the qualifications 
required in their respective countries for appointment to the highest judicial 
offices, or are jurisconsults of recognised competence in international law” 
(paragraph 21). 

118. The question of the weight to be given to the various factors of 
judicial standing, academic or forensic attainments, political, administrative 
or diplomatic experience in choosing the Judges of the Court is one which 
cannot satisfactorily be dealt with in the Statute of the Court and must be 
left to the judgment of those responsible for the nomination and election of 
candidates. It is, however, desirable that a certain balance should be 
maintained between those Judges possessed of previous general judicial 
experience and those having a specialised knowledge of international law. 
There has been a tendency for the former to be under-represented, and some 
increase in the proportion of Judges who have had judicial experience in 
their own countries is desirable (paragraph 22). 

119. It is essentially inconsistent with the principle of electing the best 
candidates, irrespective of nationality, that there should be any system 
directed to securing the permanent representation of certain countries or 
groups of countries amongst the Judges of the Court. Any such system 
also tends to produce a large unwieldy Court instead of the reduced Court 
which we recommend. There is no need to continue any such system 
(paragraphs 25 and 26). 

120. Any specific attempt, such as that made in Article 9 of the Statute, 
to secure the representation of particular legal systems, as such, should be 
abandoned. On the other hand, there is great value in the representation 
among the Judges of the Court of different types of mind and methods of 
legal thought, and this would indirectly have the consequence that certain 
countries would habitually be represented. If the principle of selecting the 
best available candidates is acted on, it will almost inevitably result that 
different schools of thought would in practice find representation, and no 
special steps to secure this end would be necessary (paragraphs 23 and 24). 

121. Everything points to the paramount importance of selecting the 
best available candidates irrespective of other considerations. Failing this, 
a demand is certain to grow up for a larger Court and for the representation 
of particular countries or groups of countries as such (paragraph 27). 

122. The existing provisions of the Statute directed to securing and 
safeguarding the independence of the Judges are satisfactory and require no 
change (paragraph 28). 
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Section 2.—Number of Judges 


123. The present number of fifteen judges is too high to be conducive to 
the satisfactory working of the Court and should be reduced to nine, exclu- 
sive of ad hoc Judges. The quorum should be seven (paragraphs 29-32). 


Section 3.—Period of Appotniment 


124. Ti-e present system of electing the Judges for a period of nine years 
is satisfactory and should be continued (paragraphs 33 and 34), 

125. On the other hand, it is undesirable to continue the existing system 
whereby the entire Court goes out of office every nine years. This should 
be replaced by a system under which one-third of the Judges would go out 
of office every three years, when an election would be held to fill these vacan- 
cies. In order to get this system working, special arrangements would be 
necessary during the first years after its adoption. Any Judge elected to fill 
an interim vacancy caused by the death or retirement of a Judge would 
serve only for the remainder of his predecessor’s term of office. All Judges 
should, as at present, be eligible for re-election (paragraph 35). 

126. There should be no age limit at which Judges should be called on to 
retire. If, however, an age limit were adopted it should not be fixed too low. 
Seventy-two would be a minimum, and 75 probably preferable (paragraphs 
36 and 37). 


Section 4.—National and Supplementary Judges 


127. The existing rule, which permits Judges of the nationality of any 
of the parties to a case to sit in the case, and also provides that any party 
may, if there is no Judge of its nationality on the Court, appoint some person 
(known as a “‘national’’ or ad hoc Judge) to sit in the case, should be main- 
tained (paragraphs 38 and 39). 

128. In order to spread interest in the Court, and to give a more permanent 
and assured position to the national Judges, each country party to the 
Statute should nominate one candidate, who, as such, would, tpso facto, 
become a member (though not a Judge) of the Court and the national judge 
of his country. These national judges would also be available to sit when 
required as supplementary Judges of the Court to make up the number of 
nine, and for other purposes (paragraphs 40-44). 


CHAPTER V.—METHOD OF NOMINATION AND ELECTION 


Section 1.—Nomination 


129. The existing system of nomination of candidates by the national 
groups in the Permanent Court of Arbitration should be replaced by a 
system of direct nomination by Governments (paragraph 45). 

130. Each of the Governments concerned should nominate one candidate 
only, who should be one of its nationals (paragraph 46). 
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131. The provisions of Article 6 of the Statute recommending Govern- 
ments to consult the appropriate judicial, legal and academic authorities 
in their respective countries before making nominations should be retained 
as a recommendation (paragraph 47). 


Section 2.—Election 


132. The method of double election of Judges by the Assembly and Council 
of the League should be discontinued and replaced by direct election by the 
Governments from among the corpus of candidates nominated (paragraphs 
48 and 49). 

133. Unless it proved possible to combine the elections with meetings 
of the Assembly of the future General International Organisation, special 
meetings of Governments would have to be held every three years. The 
inconvenience of so frequent meetings might be reduced by conducting the 
first ballot in writing, each Government sending its vote to an agreed 
headquarters Government. In that case subsequent ballots might be con- 
ducted by the diplomatic representatives of the Governments concerned at 
some convenient capital (e.g., the seat of the Court), assisted if desired by an 
ad hoc representative of any Government wishing to send one (paragraphs 
50 and 51). 

134. In the event of the subsequent establishment of an organic connexion 
between the Court and the future Political Organisation, the task of election 
could then be transferred to the appropriate organisation of the latter body 
(paragraph 52). 

135. Judges should, as at present, be elected by an absolute majority of 
the voies cast (paragraph 53). 


CHAPTER VI.—JURISDICTION OF THE COURT 


136. It should be open to all States, whether or not members of the future 
General International Organisation, to become parties to the Statute of the 
Court; but no country should be permitted to have recourse to the Court 
which is not a party to its Statute (paragraph 54). 

137. Since it is of prime importance that the jurisdiction of the Court 
should be confined to matters that are really ‘‘justiciable,’’ and that all 
possibility should be excluded of the Court being used to deal with cases 
which are essentially political in their nature and require to be dealt with 
by political means, a more precise definition of the jurisdiction of the Court 
is required than that contained in the existing Statute (paragraphs 55-57). 

138. The Statute should contain no provision making the jurisdiction of 
the Court compulsory for the adhering States. On the other hand, there 
would, as at present, be nothing to prevent countries voluntarily accepting 
compulsory jurisdiction by other means, either generally or in defined cases, 
é.g., under particular bilateral or multilateral conventions in regard to 
disputes arising thereunder, or by means of a general agreement between 
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two or more States to have recourse to the Court in justiciable disputes 
arising between them, or by acceptance of the existing “‘Optional Clause,’ 
which should be retained. There would equally be nothing to prevent com- 
pulsory recourse to the Court being made a condition of membership of any 
future General International Organisation, to such extent and on such 
terms as its members thought proper and decided to lay down in the Con- 
stitution of the Organisation. In such event the Constitution of the Organ- 
isation could also set out the means whereby the decisions of the Court in 
these cases should be enforced (paragraphs 58-60). 

139. In imposing any general obligation on States to have compulsory 
recourse to the Court as contemplated in paragraph 138 above, it will almost 
certainly be necessary to allow countries to make certain reservations, as 
in the case of acceptance of the ‘‘Optional Clause” (paragraph 61). 

140. The law to be applied by the Court is set out in Article 38 of the 
Statute, and, although the wording of this provision is open to certain criti- 
cisms, it has worked well in practice and its retention is recommended 
(paragraph 62). 

141. Article 59 of the Statute, which provides that ‘‘The decision of the 
Court has no binding force except between the parties and in respect of 
that particular case,’”’ should be maintained (paragraph 63). 


CHAPTER VII.—ADVISORY OPINIONS 


142. The Court’s jurisdiction to give Advisory Opinions should be main- 
tained (paragraphs 64-68). 

143. The right to ask for such an opinion should not be confined to the 
executive organs of any future General International Organisation, but 
should be extended to all international associations of an inter-State or 
intergovernmental character possessing the necessary status, and to any two 
or more States acting in concert (paragraphs 69-71). 

144. References should be confined to matters of law which fall within the 
jurisdiction of the Court. They should be made on the basis of a definite 
question and of a fully stated and agreed set of facts (paragraphs 69 and 72). 

145. The Court should be given the necessary competence to reject any 
application not in conformity with paragraphs 143 or 144, or which, in its 
opinion, involved any other abuse of the jurisdiction relating to Advisory 
Opinions (paragraphs 72-74). 


CHAPTER VIII.—PROCEDURE 


Section 1.—General 


146. The procedure of the Court should, in general, be left to be settled 
by the Court itself by Rules of Court. From this point of view, some of the 
provisions about procedure in the Statute could be eliminated and dealt 
with by Rules of Court. Subject to this, the procedure of the Court has 
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worked well in practice and calls for little change (paragraphs 76 and 77). 

147. It is desirable to regulate oral proceedings before the Court in such 
a way as to avoid a general repetition of matters already adequately covered 
by the written pleadings, but the matter is one for the discretion of the Court 
rather than for written rules (paragraph 77). 


Section 2.—Language 


148. The question of the languages of the Court is one of principle and 
should be dealt with in the Statute, except that the question of translations 
or interpretations from one language to another in the course of the written 
pleadings or oral hearing should be left to be settled by the Court. The 
existing rule that French and English are the official languages of the Court 
should be retained (paragraph 78). 


Section 3.—Method of Producing Judgments 


149. Subject to paragraph 150 below, the present method for producing 
Judgments is satisfactory and should be maintained. The majority rule for 
decisions should be maintained, despite the fact that it may result in deci- 
sions being given by a majority of only one (paragraphs 79 and 80). 

150. The right to give dissenting judgments is of great value and should 
be retained. Further, all Judges, whether of the majority or the minority, 
should state their views in separate Judgments, though it would remain 
open to any two or more of them to combine in a common judgment. The 
actual decision of the Court would then be confined to the ‘‘dispositif”’ 
or formal order or ruling relative to the matter before the Court. The 
reasons for or against that decision would, however, be set out in a number 
of separate judgments (paragraphs 81-84). 


CHAPTER 1X.—APPEALS 


151. The existing provision of the Statute that the decisions of the Court 
are final and not subject to appeal should be maintained (paragraph 85). 

152. It is not desirable that the Court should act as a court of appeal from 
local or regional tribunals administering international law (paragraph 86). 

153. It may be found desirable to confer on the Court some sort of appel- 
late jurisdiction from tribunals which may be set up under the Peace Treaties 
to deal with certain questions arising thereunder, analogous to the Mixed 
Arbitral Tribunals set up after the last war, with the object of securing uni- 
formity of Jurisprudence in the interpretation and application of the relevant 
provisions of the Peace Treaties. No direct right of sppeal to the Court 
from the actual decisions, as such, of these tribunals should be established. 
On the other hand, it would be possible to set up a procedure whereby the 
opinion of the Court on matters of treaty interpretation or international law 
could be obtained for the guidance of the tribunals concerned. This might 
be done by some system of ‘‘evocation,” which would probably suffice in 
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practice to secure general uniformity of jurisprudence. This would be a 
matter to be decided by the instruments setting up the tribunals and not by 
the Statute of the Court (paragraphs 87-90). 


CHAPTER X.—FINANCE 


154. The finances of the Court, hitherto part of the budget of the League 
of Nations, should be placed on an independent and self-contained basis, 
whether or not there is in other respects any organic connexion between the 
Court and a future General International Organisation. Provision for 
financing the Court, and for fixing the salaries and pensions of the Judges, 
Registrar, &c., should be made by the Statute or by collateral agreements 
between the Governments parties thereto. The existing scale of salaries and 
allowances, &c., should be provisionally continued. Provision should be 
made for ensuring that these are not affected by fluctuations in the value of 
the currency in which they are paid (paragraphs 91-95). 

155. As part of the general question of regulating the existing financial 
obligations of the League, it will be necessary to have regard to the accrued 
pension rights of past and present Judges and officials of the Court (para- 
graph 96). 

MALxiIn, Chairman 
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B. WINIARSKI 

G. G. Fitzmaurice, Secretary 


DUMBARTON OAKS PROPOSALS 


STATEMENT BY THE PRESIDENT OF THE UNITED STATES REGARDING THE 
DUMBARTON OAKS PROPOSALS 


October 9, 1944 


I wish to take this opportunity to refer to the work of the Dumbarton 
Oaks Conversations between the delegations of the United States, the United 
Kingdom, the Soviet Union, and China on the plans for an international 
organization for the maintenance of peace and security. 

The conversations were completed Saturday, October 7, 1944, and pro- 
posals were submitted to the four Governments for their consideration. 
These proposals have been made public to permit full discussion by the 
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people of this country prior to the convening of a wider conference on this 
all-important subject. 

Although I have not yet been able to make a thorough study of these 
proposals, my first impression is one of extreme satisfaction, and even sur- 
prise, that so much could have been accomplished on so difficult a subject in 
soshortatime. This achievement was largely due to the long and thorough 
preparations which were made by the Governments represented, and in our 
case, was the result of the untiring devotion and care which the Secretary of 
State has personally given to this work for more than two and a half years— 
indeed for many years. 

The projected international organization has for its primary purpose the 
maintenance of international peace and security and the creation of the 
conditions that make for peace. 

We now know the need for such an organization of the peace-loving peoples 
and the spirit of unity which will be required to maintain it. Aggressors like 
Hitler and the Japanese war lords organize for years for the day when they 
can launch their evil strength against weaker nations devoted to their peace- 
ful pursuits. This time we have been determined first to defeat the enemy, 
assure that he shall never again be in position to plunge the world into war, 
and then to so organize the peace-loving nations that they may through 
unity of desire, unity of will, and unity of strength be in position to assure 
that no other would-be aggressor or conqueror shal! even get started. That 
is why from the very beginning of the war, and paralleling our military plans, 
we have begun to lay the foundations for the general organization for the 
maintenance of peace and security. 

It represents, therefore, a major objective for which this war is being 
fought, and as such, it inspires the highest hopes of the millions of fathers 
and mothers whose sons and daughters are engaged in the terrible struggle 
and suffering of war. 

The projected general organization may be regarded as the keystone of the 
arch and will include within its framework a number of specialized economic 
and social agencies now existing or to be established. 

The task of planning the great design of security and peace has been well 
begun. It now remains for the nations to complete the structure in a spirit 
of constructive purpose and mutual confidence. 


STATEMENT BY THE SECRETARY OF STATE OF THE UNITED STATES 
October 9, 1944 


The proposals for an international organization for the maintenance of 
international peace and security, upon which the representatives of the 
United States, the United Kingdom, the Soviet Union, and China have 
agreed during the conversations at Dumbarton Oaks, have been submitted 
to the four Governments and are today being made generally available to 
the people of this Nation and of the world. 
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All of us have every reason to be immensely gratified by the results 
achieved at these conversations. To be sure, the Proposals in their present 
form are neither complete nor final. Much work still remains to be done 
before a set of completed proposals can be placed before the peace-loving 
nations of the world as a basis of discussion at a formal conference to draft a 
charter of the projected organization for submission to the governments. 
But the document which has been prepared by the able representatives of the 
four participating nations and has been agreed to by them as their recom- 
mendation to their respective Governments is sufficiently detailed to indicate 
the kind of an international organization which, in their judgment, will meet 
the imperative need of providing for the maintenance of international peace 
and security. 

These proposals are now being studied by the four Governments which 
were represented at the Washington Conversations and which will give their 
urgent attention to the next steps which will be necessary to reach the goal 
of achieving the establishment of an effective international organization. 

These proposals are now available for full study and discussion by the 
peoples of all countries. 

We in this country have spent many months in careful planning and wide 
consultation in preparation for the conversations which have just been 
concluded. Those who represented the Government of the United States 
in these discussions were armed with the ideas and with the results of think- 
ing contributed by numerous leaders of our national thought and opinion, 
without regard to political or other affiliations. 

It is my earnest hope that, during the time which must elapse before the 
convocation of a full United Nations conference, discussions in the United 
States on this all-important subject will continue to be carried on in the 
same non-partisan spirit of devotion to our paramount national interest in’ 
peace and security which has characterized our previous consultations. I 
am certain that all of us will be constantly mindful of the high responsibility 
for us and for all peace-loving nations which attaches to this effort to make 
permanent a victory purchased at so heavy a cost in blood, in tragic suffer- 
ing, and in treasure. We must be constantly mindful of the price which all 
of us will pay if we fail to measure up to this unprecedented responsi- 
bility. 

It is, of course, inevitable that when many governments and peoples 
attempt to agree on a single plan the result will be in terms of the highest 
common denominator rather than of the plan of any one nation. The 
organization to be created must reflect the ideas and hopes of all the peace- 
loving nations which participate in its creation. The spirit of codperation 
must manifest itself in mutual striving to attain the high goal by common 
agreement. 

The road to the establishment of an international organization capable of 
effectively maintaining international peace and security will be long. At 
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times it will be difficult. But we cannot hope to attain so great an objective 
without constant effort and unfailing determination that the sacrifices of this 
war shall not be in vain. 


REPORT TO THE SECRETARY OF STATE 


Submitted by the Chairman of the American Delegation to the Washington 
Conversations on International Organization 


October 7, 1944 


I take great pleasure in submitting to you the results of the exploratory 
conversations on international organization held in Washington between 
representatives of the Governments of the United States, the United King- 
dom, the Soviet Union, and China. The first phase of the conversations, 
between representatives of the United States, the United Kingdom, and the 
Soviet Union, took place from August 21 to September 28; the second phase, 
between representatives of the United States, the United Kingdom, and 
China, was held from September 29 to October 7. The results of the work 
accomplished in both phases are embodied in the following Proposals which 
each of the four delegations is transmitting to its respective Government as 
the unanimously agreed recommendations of the four delegations. 

I am happy to report that the conversations throughout were charac- 
terized by a spirit of complete codperation and great cordiality among all 
participants, the proof of which is evident in the wide area of agreement 
covered in the Proposals. The few questions which remain for further 
consideration, though important, are not in any sense insuperable, and I 
recommend that the necessary steps for obtaining agreement on these points 
be taken as soon as possible. 

It is proper to emphasize, at the conclusion of these preliminary conversa- 
tions, that the Proposals as they are now submitted to the four Governments 
comprise substantial contributions from each of the delegations. It is my 
own view, which I believe is shared by all the participants, that the agreed 
Proposals constitute an advance over the tentative and preliminary proposals 
presented by each delegation. This has resulted from a single-minded 
effort of all the delegations at Dumbarton Oaks to reach a common under- 
standing as to the most effective international organization capable of fulfill- 
ing the hopes of all peoples everywhere. 

I wish to take this opportunity to express my grateful recognition of the 
contribution to the successful outcome of these conversations made by the 
members of the American delegation and to commend the advisers and the 
staff for their most helpful assistance. Above all, I wish to express my pro- 
found appreciation to the President and to you, Mr. Secretary, for the con- 
stant advice and guidance without which our work could not have been 
accomplished with such constructive and satisfactory results. 
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STATEMENT IssuED SIMULTANEOUSLY BY THE 
PARTICIPATING GOVERNMENTS 


October 9, 1944 


The Government of the United States has now received the report of its 
delegation to the conversations held in Washington between August 21 and 
October 7, 1944, with the delegations of the United Kingdom, the Union of 
Soviet Socialist Republics, and the Republic of China on the subject of an 
international organization for the maintenance of peace and security. 

There follows a statement of tentative proposals indicating in detail the 
wide range of subjects on which agreement has been reached at the conver- 
sations. 

The Governments which were represented in the discussions in Washing- 
ton have agreed that after further study of these proposals they will as soon 
as possible take the necessary steps with a view to the preparation of com- 
plete proposals which could then serve as a basis of discussion at a full United 
Nations conference. 


PROPOSALS FOR THE EXSTABLISHMENT OF A GENERAL 
INTERNATIONAL ORGANIZATION 


October 7, 1944 


There should be established an international organization under the title 
of The United Nations, the Charter of which should contain provisions 
necessary to give effect to the proposals which follow. 


CHAPTER I. PURPOSES 


The purposes of the Organization should be: 

1. To maintain international peace and security; and to that end to take 
effective collective measures for the prevention and removal of threats to 
the peace and the suppression of acts of aggression or other breaches of the 
peace, and to bring about by peaceful means adjustment or settlement of 
international disputes which may lead to a breach of the peace; 

2. To develop friendly relations among nations and to take other appro- 
priate measures to strengthen universal peace; 

3. To achieve international codperation in the solution of international 
economic, social and other humanitarian problems; and 

4. To afford a center for harmonizing the actions of nations in the achieve- 
ment of these common ends. 


CHAPTER II. PRINCIPLES 


In pursuit of the purposes mentioned in Chapter I the Organization and 
its members should act in accordance with the following principles: 

1. The Organization is based on the principle of the sovereign equality of 
all peace-loving states. 
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2. All members of the Organization undertake, in order to ensure to all of 
them the rights and benefits resulting from membership in the Organization, 
to fulfill the obligations assumed by them in accordance with the Charter. 

3. All members of the Organization shall settle their disputes by peaceful 
means in such a manner that international peace and security are not 
endangered. 

4. All members of the Organization shall refrain in their international 
relations from the threat or use of force in any manner inconsistent with the 
purposes of the Organization. 

5. All members of the Organization shall give every assistance to the 
Organization in any action undertaken by it in accordance with the provi- 
sions of the Charter. 

6. All members of the Organization shall refrain from giving assistance to 
any state against which preventive or enforcement action is being under- 
taken by the Organization. 

The Organization should ensure that states not members of the Organiza- 
tion act in accordance with these principles so far as may be necessary for 
the maintenance of international peace and security. 


CHAPTER III. MEMBERSHIP 


1. Membership of the Organization should be open to all peace-loving 
states. 
CHAPTER IV. PRINCIPAL ORGANS 


1. The Organization should have as its principal organs: 
a. A General Assembly; 
b. A Security Council; 
ce. An international court of justice; and 
d. A Secretariat. 
2. The Organization should have such subsidiary agencies as may be 
found necessary. 


CHAPTER V. THE GENERAL ASSEMBLY 
Section A. Composition 


All members of the Organization should be members of the General 
Assemuly and should have a number of representatives to be specified in the 
Charter. 


Section B. Functions and Powers 


1. The General Assembly should have the right to consider the general 
principles of coéperation in the maintenance of international peace and 
security, including the principles governing disarmament and the regulation 
of armaments; to discuss any questions relating to the maintenance of inter- 
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national peace and security brought before it by any member or members of 
the Organization or by the Security Council; and to make recommendations 
with regard to any such principles or questions. Any such questions on 
which action is necessary should be referred to the Security Council by the 
General Assembly either before or after discussion. The General Assembly 
should not on its own initiative make recommendations on any matter relat- 
ing to the maintenance of international peace and security which is being 
dealt with by the Security Council. 

2. The General Assembly should be empowered to admit new members to 
the Organization upon recommendation of the Security Council. 

3. The General Assembly should, upon recommendation of the Security 
Council, be empowered to suspend from the exercise of any rights or 
privileges of membership any member of the Organization against which 
preventive or enforcement action shall have been taken by the Security 
Council. The exercise of the rights and privileges thus suspended may be 
restored by decision of the Security Council. The General Assembly should 
be empowered, upon recommendation of the Security Council, to expel from 
the Organization any member of the Organization which persistently violates 
the principles contained in the Charter. 

4. The General Assembly should elect the non-permanent members of the 
Security Council and the members of the Economie and Social Council 
provided for in Chapter IX. It should be empowered to elect, upon recom- 
mendation of the Security Council, the Secretary-General of the Organiza- 
tion. It should perform such functions in relation to the election of the 
judges of the international court of justice as may be conferred upon it by 
the statute of the court. 

5. The General Assembly should apportion the expenses among the mem- 
bers of the Organization and should be empowered to approve the budgets of 
the Organization. 

6. The General Assembly should initiate studies and make recommenda- 
tions for the purpose of promoting international codperation in political, 
economic and social fields and of adjusting situations likely to impair the 
general welfare. 

7. The General Assembly should make recommendations for the coérdina- 
tion of the policies of international economic, social, and other specialized 
agencies brought into relation with the Organization in accordance with 
agreements between such agencies and the Organization. 

8. The General Assembly should receive and consider annual and special 
reports from the Security Council and reports from other bodies of the 
Organization. 


Section C. Voting 


1. Each member of the Organization should have one vote in the General 
Assembly. 
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2. Important decisions of the General Assembly, including recommenda- 
tions with respect to the maintenance of international peace and security; 
election of members of the Security Council; election of members of the 
Economie and Social Council; admission of members, suspension of the 
exercise of the rights and privileges of members, and expulsion of members; 
and budgetary questions, should be made by a two-thirds majority of those 
present and voting. On other questions, including the determination of 
additional categories of questions to be decided by a two-thirds majority, the 
decisions of the General Assembly should be made by a simple majority vote. 


Section D. Procedure 


1. The General Assembly should meet in regular annual sessions and in 
such special sessions as occasion may require. 

2. The General Assembly should adopt its own rules of procedure and elect 
its President for each session. 

3. The Gencral Assembly should be empowered to set up such bodies and 
agencies as it may deem necessary for the performance of its functions. 


CHAPTER VI. THE SECURITY COUNCIL 


Section A. Composition 


The Security Council should consist of one representative of each of eleven 
members of the Organization. Representatives of the United States of 
America, the United Kingdom of Great Britain and Northern Ireland, the 
Union of Soviet Socialist Republics, the Republic of China, and, in due 
course, France, should have permanent seats. The General Assembly 
should elect six states to fill the non-permanent seats. These six states 
should be elected for a term of two years, three retiring each year. They 
should not be immediately eligible for reelection. In the first election of the 
non-permanent members three should be chosen by the General Assembly 
for one-year terms and three for two-year terms. 


Section B. Principal Functions and Powers 


1. In order to ensure prompt and effective action by the Organization, 
members of the Organization should by the Charter confer on the Security 
Council primary responsibility for the maintenance of international peace 
and security and should agree that in carrying out these duties under this 
responsibility it should act on their behalf. 

2. In discharging these duties the Security Council should act in accord- 
ance with the purposes and principles of the Organization. 

3. The specific powers conferred on the Security Council in order to carry 
out these duties are laid down in Chapter VIII. 

4. All members of the Organization should obligate themselves to accept 


50 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the decisions of the Security Council and to carry them out in accordance 
with the provisions of the Charter. 

5. In order to promote the establishment and maintenance of interna- 
tional peace and security with the least diversion of the world’s human and 
economic resources for armaments, the Security Council, with the assistance 
of the Military Staff Committee referred to in Chapter VIII, Section B, 
paragraph 9, should have the responsibility for formulating plans for the 
establishment of a system of regulation of armaments for submission to the 
members of the Organization. 


Section C. Voting 


(Note.—The question of voting procedure in the Security Council is still 
under consideration.) 


Section D. Procedure 


1. The Security Council should be so organized as to be able to function 
continuously and each state member of the Security Council should be 
permanently represented at the headquarters of the Organization. It may 
hold meetings at such other places as in its judgment may best facilitate its 
work. There should be periodic meetings at which each state member of 
the Security Council could if it so desired be represented by a member of the 
government or some other special representative. 

2. The Security Council should be empowered to set up such bodies or 
agencies as it may deem necessary for the performance of its functions 
including regional subcommittees of the Military Staff Committee. 

3. The Security Council should adopt its own rules of procedure, including 
the method of selecting its President. 

4. Any member of the Organization should participate in the discussion 
of any question brought before the Security Council whenever the Security 
Council considers that the interests of that member of the Organization are 
specially affected. 

5. Any member of the Organization not having a seat on the Security 
Council and any state not a member of the Organization, if it is a party toa 
dispute under consideration by the Security Council, should be invited to 
participate in the discussion relating to the dispute. 


CHAPTER VII. AN INTERNATIONAL COURT OF JUSTICE 


1. There should be an international court of justice which should con- 
stitute the principal judicial organ of the Organization. 

2. The court should be constituted and should function in accordance with 
a statute which should be annexed to and be a part of the Charter of the 
Organization. 

3. The statute of the court of international justice should be either (a) the 
Statute of the Permanent Court of International Justice, continued in force 
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with such modifications as may be desirable or (b) a new statute in the 
preparation of which the Statute of the Permanent Court of International 
Justice should be used as a basis. 

4. All members of the Organization should ipso facto be parties to the 
statute of the international court of justice. 

5. Conditions under which states not members of the Organization may 
become parties to the statute of the international court of justice should be 
determined in each case by the General Assembly upon recommendation of 
the Security Council. 


CHAPTER VIII. ARRANGEMENTS FOR THE MAINTENANCE OF INTERNATIONAL 
PEACE AND SECURITY INCLUDING PREVENTION AND SUPPRESSION OF 
AGGRESSION 


Section A. Pacific Settlement of Disputes 


1. The Security Council should be empowered to investigate any dispute, 
or any situation which may lead to international friction or give rise to a 
dispute, in order to determine whether its continuance is likely to endanger 
the maintenance of international peace and security. 

2. Any state, whether member of the Organization or not, may bring any 
such dispute or situation to the attention of the General Assembly or of the 
Security Council. 

3. The parties to any dispute the continuance of which is likely to endanger 
the maintenance of international peace and security should obligate them- 
selves, first of all, to seek a solution by negotiation, mediation, conciliation, 
arbitration or judicial settlement, or other peaceful means of their own choice. 
The Security Council should call upon the parties to settle their dispute by 
such means. 

4. If, nevertheless, parties to a dispute of the nature referred to in para- 
graph 3 above fail to settle it by the means indicated in that paragraph, they 
should obligate themselves to refer it to the Security Council. The Security 
Council should in each case decide whether or not the continuance of the 
particular dispute is in fact likely to endanger the maintenance of inter- 
national peace and security, and, accordingly, whether the Security Council 
should deal with the dispute, and, if so, whether it should take action under 
paragraph 5. 

5. The Security Council should be empowered, at any stage of a dispute 
of the nature referred to in paragraph 3 above, to recommend appropriate 
procedures or methods of adjustment. 

6. Justiciable disputes should normally be referred to the international 
court of justice. The Security Council should be empowered to refer to the 
court, for advice, legal questions connected with other disputes. 

7. The provisions of paragraph 1 to 6 of Section A should not apply to 
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situations or disputes arising out of matters which by international law are 
solely within the domestic jurisdiction of the state concerned. 


Section B. Determination of Threats to the Peace or Acts of Aggression and 
Action with Respect Thereto 


1. Should the Security Council deem that a failure to settle a dispute in 
accordance with procedures indicated in paragraph 3 of Section A, or in 
accordance with its recommendations made under paragraph 5 of Section A, 
constitutes a threat to the maintenance of international peace and security, 
it should take any measures necessary for the maintenance of international 
peace and security in accordance with the purposes and principles of the 
Organization. 

2. In general the Security Council should determine the existence of any 
threat to the peace, breach of the peace or act of aggression and should make 
recommendations or decide upon the measures to be taken to maintain or 
restore peace and security. 

3. The Security Council should be empowered to determine what diplo- 
matic, economic, or other measures not involving the use of armed force 
should be employed to give effect to its decisions, and to call upon members 
of the Organization to apply such measures. Such measures may include 
complete or partial interruption of rail, sea, air, postal, telegraphic, radio 
and other means of communication and the severance of diplomatic and 
economic relations. 

4. Should the Security Council consider such measures to be inadequate, it 
should be empowered to take such action by air, naval or land forces as may 
be necessary to maintain or restore international peace and security. Such 
action may include demonstrations, blockade and other operations by air, 
sea or land forces of members of the Organization. 

5. In order that all members of the Organization should contribute to the 
maintenance of international peace and security, they should undertake to 
make available to the Security Council, on its call and in accordance with a 
special agreement or agreements concluded among themselves, armed forces, 
facilities and assistance necessary for the purpose of maintaining interna- 
tional peace and security. Such agreement or agreements should govern 
the numbers and types of forces and the nature of the facilities and assistance 
to be provided. The special agreement or agreements should be negotiated 
as soon as possible and should in each case be subject to approval by the 
Security Council and to ratification by the signatory states in accordance 
with their constitutional processes. 

6. In order to enable urgent military measures to be taken by the Organ- 
ization there should be held immediately available by the members of the 
Organization national air force contingents for combined international 
enforcement action. The strength and degree of readiness of these con- 
tingents and plans for their combined action should be determined by the 
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Security Council with the assistance of the Military Staff Committee within 
the limits laid down in the special agreement or agreements referred to in 
paragraph 5 above. 

7. The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security should be taken by 
all the members of the Organization in codéperation or by some of them as 
the Security Council may determine. This undertaking should be carried 
out by the members of the Organization by their own action and through 
action of the appropriate specialized organizations and agencies of which 
they are members. 

8. Plans for the application of armed force should be made by the Security 
Council with the assistance of the Military Staff Committee referred to in 
paragraph 9 below. 

9. There should be established a Military Staff Committee the functions 
of which should be to advise and assist the Security Council on all questions 
relating to the Security Council’s military requirements for the maintenance 
of international peace and security, to the employment and command of 
forces placed at its disposal, to the regulation of armaments, and to possible 
disarmament. It should be responsible under the Security Council for the 
strategic direction of any armed forces placed at the disposal of the Security 
Council. The Committee should be composed of the Chiefs of Staff of the 
permanent members of the Security Council or their representatives. Any 
member of the Organization not permanently represented on the Committee 
should be invited by the Committee to be associated with it when the efficient 
discharge of the Committee’s responsibilities requires that such a state 
should participate in its work. Questions of command of forces should be 
worked out subsequently. 

10. The members of the Organization should join in affording mutual assist- 
ance in carrying out the measures decided upon by the Security Council. 

11. Any state, whether a member of the Organization or not, which finds 
itself confronted with special economic problems arising from the carrying 
out of measures which have been decided upon by the Security Council 
should have the right to consult the Security Council in regard to a solution 
of those problems. 


Section C. Regional Arrangements 


1. Nothing in the Charter should preclude the existence of regional ar- 
rangements or agencies for dealing with such matters relating to the main- 
tenance of international peace and security as are appropriate for regional 
action, provided such arrangements or agencies and their activities are 
consistent with the purposes and principles of the Organization. The 
Security Council should encourage settlement of local disputes through such 
regional arrangements or by such regional agencies, either on the initiative of 
the states concerned or by reference from the Security Council. 
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2. The Security Council should, where appropriate, utilize such arrange- 
ments or agencies for enforcement action under its authority, but no enforce- 
ment action should be taken under regional arrangements or by regional 
agencies without the authorization of the Security Council. 

3. The Security Council should at all times be kept fully informed of 
activities undertaken or in contemplation under regional arrangements or by 
regional agencies for the maintenance of international peace and security. 


CHAPTER IX. ARRANGEMENTS FOR INTERNATIONAL ECONOMIC AND 
SOCIAL COOPERATION 


Section A. Purpose and Relationships 


1. With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations, the 
Organization should facilitate solutions of international economic, social and 
other humanitarian problems and promote respect for human rights and 
fundamental freedoms. Responsibility for the discharge of this function 
should be vested in the General Assembly and, under the authority of the 
General Assembly, in an Economic and Social Council. 

2. The various specialized economic, social and other organizations and 
agencies would have responsibilities in their respective fields as defined in 
their statutes. Each such organization or agency should be brought into 
relationship with the Organization on terms to be determined by agreement 
between the Economic and Social Council and the appropriate authorities of 
the specialized organization or agency, subject to approval by the General 
Assembly. 


Section B. Composition and Voting 


The Economic and Social Council should consist of representatives of 
eighteen members of the Organization. The states to be represented for 
this purpose should be elected by the General Assembly for terms of three 
years. Each such state should have one representative, who should have 
one vote. Decisions of the Economic and Social Council should be taken by 
simple majority vote of those present and voting. 


Section C. Functions and Powers of the Economic and Social Council 


1. The Economic and Social Council should be empowered: 

a. to carry out, within the scope of its functions, recommendations of 
the General Assembly; 

b. to make recommendations, on its own initiative, with respect to 
international economic, social and other humanitarian matters; 

c. to receive and consider reports from the economic, social and other 
organizations or agencies brought into relationship with the Organ- 
ization, and to coérdinate their activities through consultations with, 
and recommendations to, such organizations or agencies; 
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d. to examine the administrative budgets of such specialized organiza- 
tions or agencies with a view to making recommendations to the 
organizations or agencies concerned; 

e. to enable the Secretary-General to provide information to the 
Security Council; 

f. to assist the Security Council upon its request; and 

g. to perform such other functions within the general scope of its 
competence as may be assigned to it by the General Assembly. 


Section D. Organization and Procedure 


1. The Economic and Social Council should set up an economic commis- 
sion, a social commission, and such other commissions as may be required. 
These commissions should consist of experts. There should be a permanent 
staff which should constitute a part of the Secretariat of the Organization. 

2. The Economic and Social Council should make suitable arrangements 
for representatives of the specialized organizations or agencies to participate 
without vote in its deliberations and in those of the commissions established 
by it. 

3. The Economic and Social Council should adopt its own rules of pro- 
cedure and the method of selecting its President. 


CHAPTER X. THE SECRETARIAT 


1. There should be a Secretariat comprising a Secretary-General and such 
staff as may be required. The Secretary-General should be the chief ad- 
ministrative officer of the Organization. He should be elected by the Gen- 
eral Assembly, on recommendation of the Security Council, for such term 
and under such conditions as are specified in the Charter. 

2. The Secretary-General should act in that capacity in all meetings of 
the General Assembly, of the Security Council, and of the Economic and 
Social Council and should make an annual report to the General Assembly 
on the work of the Organization. 

3. The Secretary-General should have the right to bring to the attention 
of the Security Council any matter which in his opinion may threaten 
international peace and security. 


CHAPTER XI. AMENDMENTS 


Amendments should come into force for all members of the Organization, 
when they have been adopted by a vote of two-thirds of the members of the 
General Assembly and ratified in accordance with their respective constitu- 
tional processes by the members of the Organization having permanent 
membership on the Security Council and by a majority of the other members 
of the Organization. 


CHAPTER XII. TRANSITIONAL ARRANGEMENTS 


1. Pending the coming into force of the special agreement or agreements 
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referred to in Chapter VIII, Section B, paragraph 5, and in accordance with 
the provisions of paragraph 5 of the Four-Nation Declaration, signed at 
Moscow, October 30, 1943, the states parties to that Declaration should 
consult with one another and as occasion arises with other members of the 
Organization with a view to such joint action on behalf of the Organization 
as may be necessary for the purpose of maintaining international peace and 
security. 

2. No provision of the Charter should preclude action taken or authorized 
in relation to enemy states as a result of the present war by the Governments 
having responsibility for such action. 


Nore 


In addition to the question of voting procedure in the Security Council 
referred to in Chapter VI, several other questions are still under considera- 
tion. 


INTER-AMERICAN JURIDICAL COMMITTEE 


REPORT ON THE DUMBARTON OAKS PROPOSALS SUBMITTED TO THE PAN-AMERICAN 
UNION FOR DISTRIBUTION TO THE AMERICAN GOVERNMENTS 


December 8, 1944 


The Inter-American Juridical Committee, having before it the Proposals 
for the establishment of a general international organization submitted by 
the conference held at Dumbarton Oaks, and acting in pursuance of the 
authority conferred upon the Committee by Resolution X XV of the Meeting 
of Foreign Ministers held at Rio de Janeiro, which entrusted the Committee 
with the formulation of specific recommendations relative to international 
organization in the juridical and political fields and in the field of interna- 
tional security, begs to submit to the American Governments the following 
observations and recommendations looking to the possible improvement of 
the provisions of the Charter of the international organization to be estab- 
lished in accordance with the Proposals. 

The Committee has endeavored to keep strictly within the framework of 
the Proposals, in order that its suggestions may facilitate the formulation 
of a definitive agreement. The Committee realizes that a number of the 
provisions of the Proposals may have been deliberately drawn up in general 
terms, so as to invite comments of a constructive character. Its suggestions, 
therefore, take into account the latitude offered for alternative proposals 
within the general scheme. 


CHAPTER I 
PURPOSES OF THE ORGANIZATION 


The four purposes set forth in the Proposals must meet with the immediate 
commendation of all of the American Governments. They are purposes 
which have many times been proclaimed as governing the relations of the 
American States within their own regional inter-American system. The 
Juridical Committee suggests, however, that it would be desirable to add an 
explicit reference to the promotion of justice in international relations as a 
condition of the maintenance of peace and security. In view of the fact that 
international security has in the past frequently been interpreted as consist- 
ing in the maintenance of the status quo, it is desirable to make it clear that 
the new international Organization will take a broader view of the mainte- 
nance of peace and security, so as to include within that objective the ad- 
justment of conditions that might lead to acts of violence and thus contribute 
to the removal of the causes of war. 

The concept of “justice” is, indeed, not a simple one. It involves the 
recognition of certain moral principles which transcend the strict legal rights 
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of states and constitute the ideal standard to which the law should ultimately 
attain. In its Preliminary Recommendation on Post-War Problems the 
Juridical Committee has already called the attention of the American Gov- 
ernments to the dangers inherent in the extreme nationalism that was so 
marked a characteristic of international relations during the years preceding 
the present war. Unless this spirit of national selfishness can be brought un- 
der the control of the moral law, which transcends national boundaries and 
makes the welfare of one country the concern of another, there is grave 
danger that the rivalries of states will get beyond the control of any form of 
international organization. No doubt this objective of the promotion of 
justice is to be implied from the purpose set forth in the Proposals of codper- 
ating in the solution of international economic, social and other humanitarian 
problems; but in view of the disastrous effects of the false theories of na- 
tionalism which have prevailed so widely of recent years, there would seem 
to be distinct advantages in a formal pronouncement in respect to justice as 
an objective of the new international Organization. 


CHAPTER II 
PRINCIPLES 


The Organization is to be based upon the principle of the sovereign equal- 
ity of all peace-loving states. The phrase ‘‘sovereign equality’’ would ap- 
pear to call for clarification. The Juridical Committee, in its Preliminary 
Recommendation on Post-War Problems, has emphasized that the sover- 
eignty of the state must be understood in a manner consistent with the 
supreme necessity of maintaining peace, order and justice in the interna- 
tional community. It is fundamental, said the Juridical Committee, that 
no nation should claim as an attribute of sovereignty the right to be the judge 
in its own case orthe right to take the law into its own hands. The Proposals 
call upon states to make these concessions of sovereignty; and it is therefore 
to be assumed that the adjective ‘“‘sovereign”’ is used in this limited sense. 

The principle of the equality of states is one which has been insistently 
maintained by the American States as one of the fundamental principles of 
their inter-American system. The principle of legal equality calls for the 
recognition of the national character and personality of the separate states. 
In respect to the fundamental rights associated with the existence of the 
state and with the exercise of jurisdiction over its territory all states stand 
upon a footing of equality; and this equality must be maintained as an es- 
sential condition of the separate legal personality and corporate character of 
the members of the international community. On the other hand the rela- 
tive political importance of their respective rdéles in international affairs has 
always been recognized, and it has frequently been reduced to specific terms, 
as in the case of contributions by quotas to the maintenance of international 
institutions and agencies. 
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It would appear that the term “‘sovereign equality ’’, as used in the Propos- 
als, was intended to make it clear that the new international organization 
was not to be a super-state which would destroy the legal personality of its 
individual members. Many features of the new organization mark a de- 
parture from the existing rules of international law, notably the provisions 
for a vote in the General Assembly by a majority of two-thirds. These pro- 
visions might, under certain circumstances, suggest the possibility of en- 
croachment upon the reserved sphere of rights essential to the maintenance 
of the legal personality of the states. The use of the term “sovereign 
equality” in the Proposals is apparently intended as a guarantee that this 
will not be the case. 

The second of the Principles set forth in Chapter II is the undertaking of 
the members to fulfill the obligations assumed by them in accordance with 
the Charter. The Juridical Committee deems it advisable to supplement 
this undertaking in respect to the specific obligations of the Charter by a 
reaffirmation of the general principle of the good faith of treaties. So grave 
have been the violations, during recent years, of the most solemn interna- 
tional engagements, both in the form of multipartite conventions and in the 
form of bipartite agreements, that it is necessary to proclaim in the clearest 
manner the oldest and most fundamental rule of international law: pacta 
sunt servanda. In its Reaffirmation of the Fundamental Principles of In- 
ternational Law, which the Juridical Committee submitted to the American 
Governments in revised form on March 6, 1944, Article IV declared: ‘“‘Good 
faith, which is a fundamental principle of international law, should govern 
the relations of states. Mutual trust in the pledged word is an essential 
condition of the peaceful coéperation of states. Treaty obligations, freely 
and voluntarily entered into, must be faithfully observed.”’ Time-worn as is 
the principle, its importance at the present day is such as to warrant its 
inclusion in the Principles of the new Charter. 

By No. 3 of the Principles the members of the Organization become 
obligated to settle their disputes by peaceful means; and by No. 4 of the 
Principles they are called upon to refrain from the use of force in any manner 
inconsistent with the purposes of the Organization, which would include the 
use of force as an instrument of national policy. These are obviously es- 
sential conditions of law and order in the community of nations, many times 
reaffirmed in inter-American declarations. But the assertion of the two 
principles raises the question whether it would not be desirable at this 
point to make clear that provisions for the peaceful settlement of disputes 
and for the renunciation of the use of force can only be made practically 
effective if they are accompanied by a recognition of the need of making 
changes in the law to meet the changing conditions of international life. 
International law must be dynamic in character if it is to be an adequate basis 
of peace. It must represent the sense of justice of the international commu- 
nity; and it is to be expected that the standard of justice will develop in 
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accordance with the new needs of the international community. In its 
Preliminary Recommendation on Post-War Problems the Juridical Com- 
mittee, after studying the factors which contributed to the breakdown of 
law and order, came to the conclusion, among others, that ‘‘ Existing rules of 
positive law must not be regarded as fixing permanently the status quo, but 
rather as the necessary basis of international order and stability pending the 
adoption of rules more in accord with the new needs of the international 
community.”’ 

In this connection it should be observed that the Principles do not appear 
to give adequate recognition to the authority of the community of nations as 
a whole in relation to the individual members of the community. The Jurid- 
ical Committee believes that the time has come when it must be formally 
proclaimed that the community of nations has rights in its own name, that 
it is not the mere agent of sovereign and independent states, but possesses a 
corporate character of its own, by virtue of which it may take action to 
protect the peace of the community and make provision for the public wel- 
fare. Inits Preliminary Recommendation the Juridical Committee referred 
to the necessity of creating some machinery of international organization 
which could represent the will of the entire community and its collective 
interests rather than the will and the interests of its individual members, and 
which could carry into effect its decisions. While recognition of the au- 
thority of the international community is implicit in a number of the pro- 
visions of the Proposals, there would seem to be an advantage in making more 
definite reference to it. 

In addition to the Principles set forth the Juridical Committee believes it 
desirable to add the obligation on the part of every state to keep open the 
channels of communication and information with other countries in order to 
promote mutual understanding. It has been pointed out upon numerous 
occasions of recent years that there is little hope of maintaining friendly re- 
lations among the nations unless it is possible for the people of one country 
to know the true attitude of other countries. In its Preliminary Recom- 
mendation on Post-War Problems, the Juridical Committee, discussing the 
extreme nationalism that manifested itself in certain countries before the 
war, pointed out that the theories from which the new nationalism drew its 
strength took deeper root than would have been possible a generation earlier, 
due to the fact that the governments holding those views were able to shut off 
the sources of public information. ‘‘Rigorous censorship of the press,” 
said the Committee, ‘‘a governmental monopoly of radio broadcasting, the 
suppression of public meetings, and other forms of control made it impos- 
sible for public opinion in those countries to have access to sources of infor- 
mation which might have enabled it to form just judgments of the foreign 
policy pursued by the government.”’ The effective administration of the 
principle of open channels of communication and information would, in- 
deed, present difficulties; but it is believed that a considerable gain would 
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result if all of the members of the new Organization pledged themselves to 
the principle, although reserving to themselves the enforcement of it. 

The principle of open channels of communication and information between 
state and state would be one element of those fundamental rights of the 
individual citizen which have come to be described collectively as a “‘bill of 
rights.” In Chapter IX, A, 1, of the Proposals the new Organization is 
called upon to ‘‘facilitate solutions of economic, social and other human- 
itarian problems and promote respect for human rights and fundamental 
freedoms.” This indirect reference to the principle that the individual citi- 
zen has rights which should be the concern of the international community 
might well be strengthened by specifically affirming that principle among 
others set forth in Chapter II. The Atlantic Charter refers to freedom from 
fear and freedom from want as being among the ‘“‘common principles” 
in the national policies of their respective countries upon which the sig- 
natory powers base their hopes for a better future for the world. In his 
message to Congress on January 7, 1941, President Roosevelt referred to the 
fundamental principles of freedom of speech and of expression and freedom 
of religious worship, affirming at the same time the necessity that men should 
live free from fear and free from want. It would seem desirable to include 
in the charter of the new international Organization an international bill of 
rights containing the rights that are fundamental for the protection of the 
individual citizen. An international bill of rights might, if sufficiently com- 
prehensive, preclude the necessity of making provision for the protection of 
minorities in countries where there are large minority groups that have long 
possessed a separate national character. 


CHAPTER III 
MEMBERSHIP 


Membership of the Organization is to be open to all ‘‘ peace-loving states”’. 
The term ‘‘peace-loving”’ appears to be somewhat ambiguous, and the 
Juridical Committee is of the opinion that it would be better to make the 
membership of the Organization open to all states that are prepared to 
accept the obligations of the Charter. The designation, ‘law-abiding 
states,”’ is suggested as more appropriate. As a practical matter all states 
would find it necessary and desirable to become members of the new Organ- 
ization, not only because of the protection given to them by the security 
provisions of the Charter and the other advantages attaching to membership, 
but because of the isolated position of a state outside the Organization. In 
its Preliminary Recommendation the Juridical Committee set forth the con- 
clusion that the international community must be organized on the basis of 
the coédperation of all nations, and that no nation was privileged to remain 
aloof from the organization thus established. The new Organization should 
have the same membership as the community of nations, or rather, it should 
be the community of nations itself, more closely united by virtue of the af- 
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firmation of new principles of collective responsibility and possessing 
more effective agencies of codperation for the attainment of its common ends. 
Universality of membership need not, however, prevent the assignment to 
recent enemy states of a special temporary status until such time as the 
other members of the Organization believe that those states are prepared to 
fulfill their obligations under the Charter. (See Chapter XII.) A special 
problem would be presented in the case of Liechtenstein, Monaco and San 
Marino, whose diminutive size might make their full participation in the 
activities of the Organization somewhat embarrassing. But it would be no 
more difficult to make special provision for these states than it would be to 
create a special status for them outside the Organization. 


CHAPTER IV 
PRINCIPAL ORGANS 


No comment called for. 


CHAPTER V 
THE GENERAL ASSEMBLY 


A. Composttton. Under the provisions relating to the composition of the 
General Assembly it is assumed that the phrase ‘‘number of representatives”’ 
refers to the number of delegates which may be accredited by a particular 
state to the General Assembly, and that these representatives are collectively 
to cast but one vote. 

B. Principal functions and powers. Under the provisions relative to 
functions and powers (No. 1) the General Assembly is authorized to make 
recommendations with respect to the general principles of coéperation in the 
maintenance of international peace and security, and with respect to any 
questions relating to the maintenance of peace and security which may be 
brought before it by any member of the Organization or by the Security 
Council. The provisions require clarification. It would appear that the 
competence of the General Assembly in this field is to be exercised in such a 
way as not to impede the action of the Security Council, which is made 
primarily responsible for the maintenance of international peace and security. 
Hence the distinction is made between questions on which action is necessary 
and those which do not require action. The former are to be referred to the 
Security Council, either before or after discussion. No limitation is 
placed, therefore, upon mere discussion by the General Assembly of any 
question affecting the maintenance of peace. But if a particular matter is 
being dealt with by the Security Council, the General Assembly should not 
upon its own initiative make a recommendation on the matter. The Jurid- 
ical Committee interprets this provision to mean that the initiative in such 
cases would have to come from the Security Council, otherwise the purpose 
of the limitation imposed for the protection of the Security Council would be 
defeated. 
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Nothing is said to indicate to whom the recommendations of the General 
Assembly are to be made. It might be inferred that a recommendation in 
respect to a question on which action is necessary should be made to the 
Security Council. But this is not specified. There is merely the negative 
provision that a recommendation is not to be made if the matter is being 
dealt with by the Security Council. In respect to other recommendations, 
that is to say, those on which no action is necessary, the Juridical Committee 
assumes that they would be made to the governments, or possibly to the par- 
ticular parties to a dispute; and that they would be no more than expressions 
of opinion by the General Assembly as to the policy that it would be desirable 
to follow under the circumstances. In as much as the provisions of No. 1 
refer to recommendations with regard to ‘‘the general principles of codpera- 
tion in the maintenance of peace and security,” the Juridical Committee 
interprets this phrase as meaning more than mere recommendations in re- 
gard to specific disputes, and it assumes that they would be included under 
the recommendations authorized in respect to political matters under the 
terms of No. 6. 

As has been observed above, the provisions of No. 1 prohibit the General 
Assembly from making a recommendation upon any matter relating to the 
maintenance of peace and security which is being dealt with by the Security 
Council. The prohibition would seem to be necessary in respect to a recom- 
mendation directed to the individual governments, in order to avoid a con- 
flict with the decision of the Security Council. But there does not appear to 
be any reason why a recommendation might not be made by the General 
Assembly to the Security Council, as a means of expressing the public opin- 
ion of the whole body of states upon the question at issue. The Security 
Council would remain free to act, in accordance with its judgment of the 
merits of the recommendation. 

The General Assembly is given power (No. 2) to admit new members to 
the Organization, upon recommendation of the Security Council. This 
would appear to limit the power of the General Assembly to mere approval 
of decisions taken by the Security Council. The Juridical Committee sug- 
gests that the General Assembly should be able to take the initiative in 
respect to the admission of new members, leaving it to the Security Council 
to propose such special provisions with respect to former enemy states as it 
may find to be necessary. In the case of political entities not previously 
existing as states, their recognition as new states should be made by the col- 
lective action of the General Assembly, and it should be automatically ac- 
companied by their admission to membership in the Organization. 

The General Assembly is given power (No. 3) to suspend and to expel 
members from the Organization. The Juridical Committee believes that the 
provisions with respect to expulsion are not desirable. In its Preliminary 
Recommendation on Post-War Problems the Committee insisted that the 
international organization should include all nations within its membership. 
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(See above, Chapter III.) Provision should, no doubt, be made for the 
possibility of a state violating its obligations. But in such case the particular 
state should be disciplined, not expelled. Expulsion would only tend to 
create factions in the international community. In this connection it should 
be observed that the Proposals wisely omit any provision for withdrawal of a 
member from the organization upon its own initiative. The experience of 
the League of Nations suggests that it is not proper to allow a state to decide 
whether or not it will coéperate in the maintenance of the essential condi- 
tions of law and order in the community. 

The General Assembly has the function (No. 4) of electing the non-per- 
manent members of the Security Council. No distinction as to relative 
eligibility is made by the Proposals between the larger and the smaller states. 
All would be equally eligible as non-permanent members. 

In view of the fact that under the existing provisions of the Proposals the 
Security Council would not be in existence until the General Assembly met 
and elected the non-permanent members, it would seem desirable to name in 
the Charter the provisional non-permanent members of the Security Council, 
pending elections by the General Assembly in accordance with the Charter. 

(For comment upon the Secretariat, see Chapter X.) 

The General Assembly is given (No. 6) power to make ‘‘recommendations”’ 
for the purpose of promoting international coéperation in political, economic 
and social fields and of adjusting situations likely to impair the general wel- 
fare. This is a broad competence, and in view of the different interpreta- 
tions that might be put upon it, it requires clarification. In the first place it 
is not clear to whom the General Assembly is to make its recommendations. 
(See the discussion of this same point in respect to the recommendations 
which the General Assembly is authorized to make under No. 1.) The 
alternatives in this case would appear to be that the recommendation should 
be made either to the Security Council or to the governments direct. No 
provision is made, however, in Chapter VI, B, dealing with the powers of the 
Security Council, for action by the Security Council upon recommendations 
of the General Assembly in the fields of political, economic and social co- 
operation. Hence it is to be inferred that the recommendations of the 
General Assembly in these fields are not to be made to the Security Council, 
for want of power by that body to act upon them. 

The alternative is that recommendations of the General Assembly are to 
be made to the governments direct. But this interpretation, if applied to 
all recommendations, would reduce the General Assembly to a purely con- 
sultative body, subject at all times to the necessity of submitting its views to 
the individual states for their separate approval. This is scarcely com- 
patible with the position assignec to the General Assembly as one of the 
principal organs of the Organization. At the same time it would seem to be 
in conflict with the terms of Chapter IX, A, which vest responsibility for 
promoting international codperation in economic and social matters in the 
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General Assembly, thus implying that the General Assembly is more than a 
mere consultative body. 

It would seem desirable, therefore, that a clause be added to No. 6 clarify- 
ing the nature of the recommendations which the General Assembly is em- 
powered to make under that head. If the recommendations of the General 
Assembly are in any case to have the force of ‘‘resolutions,” taking effect 
immediately upon their adoption, specific provision should be made to that 
end. 

What should be the character of the recommendations or resolutions 
which the General Assembly might be authorized to make without the 
necessity of reference to the individual governments for their separate rati- 
fication? The subject is a difficult one, in view of the fact that the General 
Assembly is authorized to act by a two-thirds majority, which would have 
the effect of binding the other states to put the recommendation into effect. 
The Juridical Committee would propose that a distinction be made between 
recommendations providing for international codperation in matters of gen- 
eral interest and recommendations changing the rules of international law. 
“International codperation,” as distinct from the regulation of conflicting 
interests, appears to be the specific objective of No. 6, and it would seem 
desirable that the General Assembly should be able to take decisions at least 
in the field of economic and social codperation, without the necessity of sub- 
mitting the proposed measures for ratification. . The fact that the General 
Assembly is required to make ‘‘important decisions” by a two-thirds vote 
would suggest the possibility of decisions that are more than mere recom- 
mendations, as well as the further fact that recommendations facilitating 
solutions of economic and social problems, provided for in Chapter LX, are to 
be carried out by the Economic and Social Council. The Juridical Commit- 
tee would recommend, therefore, that the terms of No. 6 be clarified so as to 
permit the adoption of recommendations of this kind without the necessity 
of referring them to the governments for approval. 

In contrast to the recommendations above referred to, providing for inter- 
national codperation in matters of general interest, would be recommenda- 
tions having as their principal purpose a change in the rules of international 
law. Action by the General Assembly in this field does not appear to be 
contemplated by the provisions of No. 6; but in view of the broad phrasing 
of the provisions of this number, the Juridical Committee believes it neces- 
sary to emphasize that if the power of the General Assembly to make recom- 
mendations is intended to include resolutions, taking effect of themselves, 
such resolutions could not go so far as to have the effect of changing the rules 
of international law in the sense of modifying the established rights and 
duties of states. The General Assembly might properly make recommenda- 
tions in this field, acting in this respect in the role of an international confer- 
ence for the codification of international law. But all such recommenda- 
tions should be referred to the separate states for ratification in accordance 
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with their constitutional procedures. This was doubtless the intention of 
the Proposals, since it is not to be believed that so important a matter would 
have been left to be decided in the opposite sense by mere inference from the 
broad competence assigned to the General Assembly under No. 6. 

Who is to make the distinction between recommendations providing for 
codperation in matters of common interest and recommendations changing 
the established rules of international law? The line might be at times diffi- 
cult to draw, since measures of coéperation would in most cases involve the 
assumption of new obligations in respect to the matter which is the object of 
coéperation. The Juridical Committee would recommend that the General 
Assembly be permitted to make the distinction, subject to a rule laid down 
for it to that effect in the Charter. 

The necessity of ratification by the separate states of recommendations of 
the General Assembly proposing changes in the established rules of interna- 
tional law makes it desirable that a provision should be adopted in accordance 
with which these recommendations would come into effect when ratified by 
a fixed number of the members of the Organization. The Juridical Commit- 
tee would recommend that the General Assembly determine, at the time of 
the adoption of the recommendation, the number of ratifications necessary 
to bring the new rule of law into effect for the particular states ratifying it. 
The proposed rule might be in the form of a resolution attached to the 
recommendation or in the form of a general convention. The position of 
states not ratifying the resolution or convention would be temporarily 
anomalous, as has been the case in the past when general conventions have 
been ratified only by a limited number of states. It is to be expected, how- 
ever, that the new rule of law, assuming it to be in accordance with the prin- 
ciples of the Organization, would in due time come to be accepted as the ex- 
pression of the will of the international community. While the procedure 
above proposed falls short of the desire of many jurists for a more effective 
method of codifying and developing international law, the Juridical Com- 
mittee does not believe that states are as yet ready to modify their constitu- 
tional procedures so as to permit the adoption of legal obligations by vote of 
an assembly of plenipotentiary representatives. 

While the Juridical Committee is aware of the circumstances which made 
it appear necessary to entrust the Security Council with primary responsibil- 
ity for the maintenance of peace and security, thus constituting it beyond 
the direct control of the General Assembly in which all states are repre- 
sented, nevertheless the Committee believes it desirable to express the hope 
that in due time, when the dangers still existing after the war are past and 
when the international community has developed a greater sense of moral 
unity, it may be found possible to make the General Assembly the center of 
responsibility in the international organization. Under such a system the 
Security Council would be converted into an Executive Committee of the 
General Assembly, empowered to take action in cases of emergency, but 
otherwise acting in response to the declared will of the General Assembly. 
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C. Voting. The provisions for voting in the General Assembly appear to 
be an attempt to reconcile the principle of the equality of states with the 
practical necessity of enabling the General Assembly to take effective action. 
The assignment of one vote to each state, irrespective of size, is a formal 
acknowledgment of the principle of the ‘“‘sovereign equality” of states set 
forth in Chapter II of the Proposals. Distinguished jurists have from time 
to time proposed a weighting of votes of the members of an international or- 
ganization, so as to give to each state a voting power commensurate with its 
actual interest in the decisions to be taken and with the responsibility which 
it is able to assume for the maintenance of law and order. But it would 
seem that the time is not opportune for making such distinctions, and that 
the attempt to do so would only result in creating invidious discriminations 
that might give rise to unfriendly relations. 

On the other hand the provisions of Section C, No. 2, enable the General 
Assembly to adopt recommendations by a majority vote, which, in the case 
of important decisions enumerated in the paragraph, must be a majority of 
two-thirds. These provisions are significant, in that they mark a departure 
from the rule of absolute unanimity which prevailed, except in specified 
cases, in the decisions of the Assembly of the League of Nations. Their 
practical importance, however, depends in part upon the interpretation to be 
given to the terms of Section B, No. 6. (See above, p. 64.) If the recom- 
mendations of the General Assembly are to extend to matters of coéperation 
which would involve practical commitments in the wide field assigned to 
codperation under No. 6, the departure from the rule of unanimity represents 
an important advance in the efficient administration of the many forms of 
common interest which it is to be expected that the new Organization will 
desire to regulate. The General Assembly is given power, by majority 
vote, to determine any “additional categories”’ of questions to be decided by 
two-thirds vote; and it is to be expected that these additional categories will 
extend into the political, economic and social fields referred to in Section B, 
No. 6. As has been observed above, the power of the General Assembly 
could not in any case extend to final action with respect to changes in the 
established rules of international law. 

D. Procedure. Section D makes no provision for a permanent seat of the 
Organization; but this is provided for in Chapter VI, D, 1. The General 
Assembly would normally hold its meetings at the permanent seat of the 
Organization, but there is no reason why it should not on occasion meet at 
some other place that might be agreed upon. 


CHaptTer VI 


THE SECURITY COUNCIL 


A. Composition. The provision for a Security Council of eleven members 
appears to be a fair compromise between the need of a body small enough to 
take prompt action and large enough to permit an adequate representation 
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of the states which do not have permanent seats. The majority assigned to 
the non-permanent members seems intended to give assurance against any 
attempt on the part of the permanent members to dominate the interna- 
tional community. The provision for two-year terms, in contrast with the 
three-year terms of the non-permanent members of the Council of the 
League of Nations, offers the advantage of a more frequent representation of 
the states not entitled to permanent representation. Commendable also is 
the provision for the retirement of three members each year, making it pos- 
sible for the Security Council to reflect more adequately the opinion of the 
General Assembly. 

B. Princtpal functions and powers. The Security Council is given “ pri- 
mary responsibility”’ for the maintenance of international peace and secu- 
rity, acting on behalf of the other members of the Organization in the fulfill- 
ment of the duties thus entrusted toit. It would appear that this important 
function is entrusted exclusively to the Security Council in order to insure 
that prompt action may be taken to meet threats to the peace and possible 
acts of aggression. This grant of power to the Security Council to act on 
behalf of the other members of the Organization represents an important 
delegation of power, one which might seem at first sight to be contrary to the 
“sovereign equality” of states, proclaimed as the first of the principles by 
which the new Organization is to be governed. The Juridical Committee is 
of the opinion, however, that in as much as this power of the Security Coun- 
cil relates to the enforcement of existing law when threatened by acts of 
aggression, and not to the creation of new law, the delegation of power to the 
Security Council to maintain peace and security is fully justified by the cir- 
cumstances at present confronting the nations. Taken in connection with 
the obligation of the Security Council to act in accordance with the purposes 
and principles of the Organization, there would seem to be no encroachment 
upon the sovereignty or equality of states in the sense in which these prin- 
ciples have come to be understood in recent years. The checks upon the 
power delegated seem to be adequate to prevent a possible abuse of it. 

On the other hand, while it appears to be a necessity of the present world 
situation that the General Assembly should delegate to the Security Council 
to take measures to maintain peace and security against acts of aggression 
and threats of aggression, there is no reason why the Security Council could 
not exercise this exclusive power in informal codperation with the General 
Assembly. A provision requiring that the members of the Security Council 
should, upon request of a majority of the General Assembly, appear before 
that body when it is in session and give it information in respect to the nature 
of existing threats to the peace and the measures which the Security Council 
has taken or contemplates taking, would not impede in any way the freedom 
of the Security Council to take prompt action in the presence of an emer- 
gency. This provision, supplementing that of Chapter V, B, 8, which pro- 
vides for consideration by the General Assembly of reports from the Security 
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Council, would give to the members of the General Assembly a greater sense 
of their own responsibility in respect to their obligation to accept and carry 
out the decisions of the Security Council, in accordance with the provisions 
of Section B, No. 4, of this chapter. 

An important question is presented by the terms of Nos. 2 and 4 of the 
Functions and Powers of the Security Council. It is possible that the ques- 
tion was deliberately left undecided by the conference at Dumbarton Oaks, 
in view of the difficulty of coming to a decision at the present moment. No. 
2 provides that the Security Council is to discharge its duties in accordance 
with the purposes and principles of the Organization. Does this mean that 
the enforcement of the terms of the coming peace treaties, including the 
boundaries to be established between the present members of the United 
Nations, is to be regarded as within the power assigned to the Security Coun- 
cil to maintain international peace and security? No. 4 provides that the 
members of the Organization obligate themselves to carry out the decisions 
of the Security Council in accordance with the provisions of the Charter. 
Does this mean that the members of the Organization must assist in the en- 
forcement of the terms of the peace treaties? If it is the intention of the 
Proposals that the members of the Organization are to assume this obliga- 
tion, it would seem desirable to specify the obligation more clearly, and at 
the same time to relate the obligation to the principle that the Organization 
has the power to make changes in the status quo when called for by the ob- 
jective of promoting justice in international relations. If at times in the 
practical relations of states it becomes necessary to choose the lesser of two 
evils, the principle of justice can only be saved by reserving to the interna- 
tional community the right to readjust such situations when a more con- 
venient time arises. Otherwise the community as a whole becomes a party 
to the original wrong done. 

C. Voting. The question of voting procedure is left to be settled by later 
negotiations. In view, however, of official statements indicating certain of 
the issues in dispute between the delegations at Dumbarton Oaks, the 
Juridical Committee believes it desirable to recommend in the strongest 
terms possible that a state involved in a controversy should not vote in its 
own case. To grant sucha right would be to establish a principle of the most 
reactionary character, since it would discriminate in favor of the states en- 
joying the right and would put other states not members of the Security 
Council in a position of inferiority. Equality before the law must be rigor- 
ously preserved, whatever concessions of political inequality it may be 
necessary to make. The Covenant of the League of Nations specifically 
excepted the parties to a dispute from the unanimous agreement contem- 
plated in reports relative to the settlement of disputes. The precedent 
should be followed here. 

It would seem desirable, but not essential, that decisions of the Security 
Council should be taken by a two-thirds vote, which would mean eight of the 
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present eleven members. But in such case the majority should always in- 
clude the votes of the permanent members, upon whom would fall the chief 
burden of enforcing the decisions of the Security Council. 


CHAPTER VII 


AN INTERNATIONAL COURT OF JUSTICE 


‘ 


Provision is made under No. 1 for ‘‘an international court of justice,” 
which should constitute the principal judicial organ of the Organization. 
The Juridical Committee, in accordance with the conclusions reached in its 
Preliminary Recommendation, would suggest that the existing Permanent 
Court of International Justice should be named as the Court. The Protocol 
to which the Statute of the Permanent Court of International Justice is at- 
tached is an independent treaty, and it could without difficulty be incorpo- 
rated in the Charter of the new Organization, in accordance with the terms of 
No. 2. A large number of treaties relate directly to the existing Court, and 
it is desirable that they should not be automatically annulled. Doubtless it 
was the intention of the framers of the Proposals that there should be a legal 
succession from the existing Court to the new court; but apart from the 
practical convenience of juridical continuity, it is only a proper recognition 
of merit that the existing Court, which has rendered such valuable service to 
the international community, should be named as the Court, with provision 
for such changes in its Statute as may be found necessary and proper, in ac- 
cordance with the provisions of No. 3, (a). 

Provision is made in No. 5 that states not members of the Organization 
may under certain conditions become parties to the statute of the court. 
This provision requires clarification. Membership in the Organization is to 
be open to all ‘‘peace-loving states.”’ Is it contemplated that a peace-loving 
state which, for reasons of its own, might choose to remain outside the Or- 
ganization, might nevertheless be permitted to become a party to the statute 
of the court? Or is the reference to former enemy states, which the Security 
Council might not be willing to admit to membership in the Organization, 
yet might be willing to permit to become parties to the statute of the court? 


CuaptTer VIII 


MAINTENANCE OF PEACE AND SECURITY 


A. Pacific settlement of disputes. The provisions of Nos. 1-5 appear to be 
an improvement upon the corresponding procedures of the Covenant of the 
League of Nations for the settlement of disputes. They are apparently in- 
tended to cover all disputes in which there might be a conflict of rights be- 
tween states. The parties to a dispute are first called upon to settle the dis- 
pute by means of their own choice; and only after the failure of such means 
does the Security Council take competence, in which case its competence 


1 
( 
( 
‘ 
‘ 


OFFICIAL DOCUMENTS 71 


appears to be without exceptions or qualifications. The Security Council 
may decide whether the circumstances require it to deal with the dispute 
upon its own account; and, having come to that decision, it may then decide 
whether to recommend appropriate procedures or methods of adjustment. 
The Juridical Committee finds this last provision somewhat vague. _ It is not 
clear whether the Security Council itself may undertake to settle the dispute 
definitively or whether it may merely recommend an appropriate tribunal or 
commission. Nor is it clear what is to be the basis of the final decision. A 
settlement reached by a rigid application of legal rules would clearly be in- 
adequate. Otherwise the case should normally have been submitted to the 
international court of justice. The Juridical Committee assumes, therefore, 
that whether the Security Council undertakes to settle the dispute upon its 
own account or decides to refer the case to the international court or to a spe- 
cial tribunal or commission, the basis of the decision will be the generally 
accepted principles of justice represented by the standard ez aequo et bono. 

By No. 6 it is provided that justiciable disputes should ‘‘normally’’ be 
referred to the international court of justice. No provision is made, how- 
ever, in the Proposals for the determination of the cases governed by the 
word ‘‘normally.”’ The Juridical Committee, therefore, would suggest that 
the word ‘‘normally’”’ be omitted from the text of No. 6; otherwise the court 
might be deprived of its proper function of passing upon its jurisdiction. 

No provision is made with respect to the decision whether a particular 
dispute is or is not justiciable. No doubt the conference at Dumbarton 
Oaks left this matter to be settled in the statute of the court. But it would 
seem desirable that if mention is to be made in the Charter of the jurisdiction 
of the court, a clause should be added referring to the statute of the court for 
the determination of the jurisdiction of the Court. If by ‘‘justiciable dis- 
putes”’ are meant disputes in which states are in conflict as to their respective 
legal rights and which are therefore by their nature susceptible of decision by 
the application of the principles of law, then the court should be competent 
to decide what disputes are to be included in that category. Generally 
speaking, all disputes which the parties cannot settle between themselves 
should be submitted to the court. If the court refuses jurisdiction, on the 
ground that the dispute is not a justiciable one, then the dispute should go to 
the Security Council with final authority. 

By No. 7 provision is made that matters which by international law are 
solely within the domestic jurisdiction of the state concerned are excepted 
from the competence of the Security Council under the terms of Nos. 1-5. 
This paragraph also needs clarification. Who is to decide what questions 
are ‘‘within the domestic jurisdiction of the state’? The question would 
seem to be properly one for the court to decide. The terms of No. 7 are 
somewhat misleading, in that they give the impression that neither the 
Security Council nor the court would have competence in the matter. 
Doubtless the intention of the Proposals is to assure that states will be pro- 
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tected in the exercise of their domestic jurisdiction from any interference by 
the agencies of the new Organization. But the decision whether in a par- 
ticular case the matter is or is not within the domestic jurisdiction of the 
state must obviously be left to the court as the judicial agent of the Organ- 
ization. Otherwise the door would be open to evasions of the obligation of 
pacific settlement. 

B. Determination of threats to the peace or acts of aggression and action with 
respect thereto. The provisions of this section give a broad competence to 
the Security Council which is in keeping with the primary responsibility 
imposed upon it for the maintenance of peace and security. (See Chapter 
VI, B, 1.) In general they give to the Security Council the power to deter- 
mine what conditions or situations shall constitute a threat to the peace or a 
breach of the peace, and what measures should be taken to maintain or re- 
store peace. On the whole they appear to be sufficiently comprehensive to 
enable the Security Council to fulfill its functions. Comment by the Juridi- 
cal Committee upon the provisions for military action seems to be uncalled 
for. In respect, however, to the general competence of the Security Council 
to determine threats to the peace, it is assumed by the Juridical Committee 
that the provisions of No. 2 are to be taken in connection with the provisions 
of Section C of the same chapter, dealing with regional arrangements. In 
accordance with this understanding there would be nothing to prevent the 
American States from holding a consultative meeting to determine which of 
two American States might be responsible for failure to live up to the terms 
of inter-American peace agreements, in accordance with Article XXVI of 
the Alternative Treaty relating to Peaceful Procedures, submitted to the 
American Governments by the Juridical Committee on March 6, 1944. But 
the ultimate responsibility would always rest with the Security Council, and 
it would be for the Security Council to determine whether, in spite of the 
regional efforts to protect the peace, conditions existed requiring it to take 
over the dispute under its higher competence. 

By No. 3 the Security Council is given power to determine what measures 
not involving the use of armed force should be employed to give effect to its 
decisions. The Juridical Committee raises the question whether it would 
not be possible to leave it to the General Assembly to decide upon these 
measures, inasmuch as the application of them would probably involve the 
great majority of the members of the Organization. It is assumed that in 
general the situation would not be of an emergency character; and provision 
could be made that, if in the view of the Security Council a particular situa- 
tion should come to present an emergency character, the Security Council 
would have the power to take immediate action. 

C. Regional arrangements. The provisions of this section recognize the 
possibility of regional arrangements or agencies for dealing with such matters 
relating to the maintenance of international peace and security as are ap- 
propriate for regional action, provided such arrangements or agencies and 
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their activities are consistent with the purposes and principles of the Organ- 
ization. In this connection the Juridical Committee would suggest that, 
inasmuch as the inter-American regional system is the only regional system 
thus far developed, it would be appropriate that the Charter of the new 
Organization should signalize that fact and should indicate the desirability of 
preserving the fundamental features of the inter-American system. In its 
Preliminary Recommendation on Post-War Problems, Conclusion No. VII, 
the Juridical Committee pointed out the necessity of so constituting the new 
international organization as to reconcile the principle of universality of 
membership with the existence of regional groups formed by natural bonds of 
solidarity and common interests. The inter-American system is not limited 
to a system of peaceful procedures for the settlement of disputes, but includes 
general principles of international law, the machinery of conferences and 
consultative meetings, a permanent central organ, numerous administrative 
committees and commissions, and other agencies of codéperation. All of 
these features of the inter-American system must be codrdinated with those 
of the new Organization, so as to retain the acknowledged benefits of the 
regional system without impeding the larger functions and activities of the 
universal system. 

No. 2 of Section C provides that no enforcement action should be under- 
taken by regional arrangements or by regional agencies without the author- 
ization of the Security Council. The Juridical Committee understands that 
the phrase ‘‘no enforcement action”’ relates solely to measures of coercion 
against a state which refuses to submit a dispute to the peaceful procedures 
provided for in the Charter or is otherwise guilty of an act of aggression. So 
understood, the provision is entirely in harmony with the primary responsi- 
bility imposed upon the Security Council for the maintenance of peace. The 
provisions of No. 3 with respect to the duty of keeping the Security Council 
fully informed of activities undertaken or contemplated under regional ar- 
rangements or by regional agencies are understood to refer only to activities 
in connection with procedures of pacific settlement. 


CHAPTER IX 
ARRANGEMENTS FOR INTERNATIONAL ECONOMIC AND SOCIAL COOPERATION 


A. Purpose and relationships. The Proposals contemplate that the new 
Organization will facilitate solutions of international economic, social and 
other humanitarian problems and promote respect for human rights and 
fundamental freedoms. Responsibility for the discharge of this function is 
to be vested in the General Assembly, and, under the authority of the Gen- 
eral Assembly, in an Economic and Social Council. 

In respect to the function of promoting solutions of international economic 
and social problems, it would appear that the provisions of Section A, 1, 
overlap those of Chapter V, B, 6, dealing with the competence of the Assem- 
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bly to make recommendations in the field of political, economic and social 
coéperation. The Juridical Committee interpreted the provisions of 
Chapter V, B, 6, as intending that the recommendations of the General 
Assembly were to be made to the governments direct. (See above, p. 64.) 
At the same time the Juridical Committee believed it desirable to propose 
that recommendations of the General Assembly in the field of economic and 
social coéperation might have the character of resolutions taking effect 
without the necessity of referring them to the governments for ratification. 
In coming to this conclusion the Juridical Committee found itself justified by 
the provisions of Chapter IX, which impose upon the General Assembly the 
responsibility for facilitating solutions of economic and social problems and 
which assign to the Economic and Social Council the power to carry out the 
recommendations of the General Assembly. Both of these provisions sug- 
gest that the recommendations of the General Assembly might be carried out 
without the necessity of first submitting them for ratification. 

In discussing the possible scope of recommendations of this character in 
connection with the broad powers of the General Assembly under the terms 
of Chapter V, B, 6, the Juridical Committee called attention to the necessity 
of distinguishing between recommendations providing for international 
coéperation in matters of common interest and recommendations changing 
the rules of international law in the sense of modifying the established rights 
and duties of states. Recommendations in this latter field should be subject 
to ratification by the separate states before they can create obligations for 
the members of the Organization. It is suggested that it would be a safe 
provision to leave it to the General Assembly itself to determine, on the basis 
of the above distinction, whether the particular recommendation before it is 
one which requires ratification by the separate governments or is one which 
merely involves coéperation in matters of common interest not involving a 
conflict of rights, and which might therefore be put into effect without the 
necessity of ratification. It will doubtless never be possible to draw a logical 
line between the two classes of recommendations. But for practical pur- 
poses a line must be drawn; and it would seem best that the General Assem- 
bly should be the body to draw it. 

In respect to the function which devolves upon the General Assembly to 
‘promote respect for human rights and fundamental freedoms,’”’ the Juridi- 
cal Committee understands that this function would extend to a recom- 
mendation proposing the adoption by the separate governments of an inter- 
national ‘bill of rights’’ which would include freedom of speech and expres- 
sion, the right of public assembly, freedom of religious worship, and other 
rights associated with the protection of the life, liberty and property of the 
individual in accordance with due process of law. It would appear to be 
within the power of the General Assembly to make such a recommendation 
without the necessity of ratification by the separate governments, assuming 
that each government would be left to carry out the recommendation in 
accordance with the circumstances of its own domestic situation. The fact 
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that the international bill of rights would be put into execution by each 
separate state would not deprive it of all value. For it would be at all times 
a standard to which the public opinion of the members of the Organization 
could appeal. More than that does not appear to be practical at the present 
time. 

By the terms of Section A, No. 2, the various specialized economic, social 
and other organizations and agencies, established in pursuance of separate 
treaties and conventions, are to continue to exercise responsibility as defined 
by their statutes, and they are to be brought into relationship with the gen- 
eral Organization on terms to be fixed by agreement between the particular 
specialized organization or agency and the Economic and Social Council. 
The provision appears to be an excellent one. On the one hand it respects 
the separate character of the various specialized organizations, and on the 
other hand it makes possible the closest codperation between them and the 
Economic and Social Council. In its Preliminary Recommendation on 
Post-War Problems the Juridical Committee signalized the work of the 
International Labor Office and urged that it be continued to the fullest pos- 
sible extent. The Committee again takes the opportunity of calling the at- 
tention of the governments to the fact that social justice and the improve- 
ment of the conditions of life for the individual citizen in the interest of the 
general welfare have a relation to the maintenance of peace and for that rea- 
son must play an essential part in any plans of international reconstruction. 
The vital economic and social problem of the present day is to secure a just 
social order in which the resources of the community are controlled to the 
extent necessary to provide a standard of living adequate for the self-develop- 
ment of the individual citizen and for the security of his family, without at 
the same time depriving him of his character as an independent member of 
the community and subordinating him to a bureaucracy beyond democratic 
control. As the Juridical Committee observed in its Preliminary Recom- 
mendation on Post-War Problems: ‘‘The realization of these objectives is 
primarily the task of each separate state; but only by parallel international 
action can they be adequately secured.”” The task is not that of a day or of a 
year; but it is one that must be begun now if peace is to be permanently 
maintained. 

B. Composition and voting. The name “Council,” given to the Economic 
and Social Council, is somewhat misleading. In view of the superior posi- 
tion held by the Security Council, it might be assumed that the Economic 
and Social Council would have powers in its own name and be responsible for 
the economic and social matters coming within its competence. But in fact 
the responsibility in these matters rests with the General Assembly, and the 
Economic and Social Council is merely a subordinate body, more in the na- 
ture of a special commission of the General Assembly. In consequence, the 
Juridical Committee would suggest that the name of the Economic and 
Social Council be changed to Economic and Social Commission. 

C. Functions and powers of the Economic and Social Council. By No. 1, a, 
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the Economic and Social Council is empowered to carry out, within the 
scope of its functions, recommendations of the General Assembly. The 
Juridical Committee has already pointed out the need of clarification in 
respect to the effect of the recommendations of the General Assembly, due to 
the conflict which exists between the provisions of Chapter V, B, 6, which 
appear to contemplate recommendations to be made to the governments, and 
the provisions of the present section which appear to contemplate recommen- 
dations to be put into effect without reference to the governments. 

D. Organization and procedure. It would appear that the Economic and 
Social Council is to be the central policy-forming and administrative agency 
of the Organization, and that while the General Assembly is to be responsible 
for the proper exercise of the functions of the Economic and Social Council, 
the Council itself would be the body immediately in contact with the various 
activities in the fields of economic and social codperation. Such special 
commissions as may be required are to be set up by the Economic and Social 
Council. In this connection the Juridical Committee would raise the ques- 
tion whether some provision could not be adopted which would protect bet- 
ter the responsibility imposed upon the General Assembly for the proper 
execution by the Economic and Social Council of the functions entrusted to 
it. It is clear that there will be need of a number of subcommittees dealing 
with distinct and separate problems, the protection of dependent peoples, 
minorities, migration, distribution of raw materials, regulation of interna- 
tional trade, aerial and maritime transport, communications, international 
finance, public health, control of narcotics and others. The Juridical Com- 
mittee assumes that it was the intention of the Proposals that these prob- 
lems could be more efficiently handled if the administration of them were 
centered in the Economic and Social Council. But the only control which 
the General Assembly appears to have over the Council is that of electing its 
members every three years. It is suggested, therefore, that a provision 
should be added by which the members of the Economic and Social Council 
should be obliged to appear from time to time before the General Assembly 
and to submit to interrogation in respect to the fulfillment of the duties 
entrusted to them. 


CHAPTER X 


THE SECRETARIAT 


The Juridical Committee, having before it the valuable experience of the 
Secretariat of the League of Nations, would suggest that a provision be 
added to Chapter X, No. 1, to the effect that the Secretary-General and the 
members of his staff should constitute an international civil service, inde- 
pendent of control by the states of which they are nationals. The members 
of the Secretariat of the League of Nations were expected to act, during their 
period of office, ‘in an international capacity,’’ and they were not to be in 
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any way representatives of their respective countries. Since 1932 officials of 
the League of Nations have been required to make a formal declaration that 
they will act with the interests of the League alone in view, and that they will 
not seek or receive instructions from any government or authority external 
to the League. It would be desirable that a similar standard should be 
adopted in respect to the Secretariat of the new Organization. 


CHAPTER XI 
AMENDMENTS 


The Juridical Committee interprets the provisions of this chapter as mak- 
ing it possible for the General Assembly to propose (“‘adopt”’) an amend- 
ment by a two-thirds majority which might not necessarily include the votes 
of the members of the Security Council. The proposed amendment would, 
however, come into effect only when ratified by all of the members of the 
Security Council, and by a majority of the others, not necessarily including 
in the latter the same members which originally proposed the amendment. 
The Proposals thus make it possible to amend the Charter by less than a 
unanimous vote. The provisions for the ratification of amendments to the 
Covenant of the League of Nations present certain differences in comparison 
with those of the present Proposals. In order to uphold the principle of 
unanimity the Covenant made provision that any member of the League 
which signified its dissent from the amendment would not be bound by it, 
but in such case the dissenting member would cease to be a member of the 
League. The Juridical Committee is of the opinion that the time has come 
to accept a modification of the strict rule of unanimity; but that the solution 
offered by the Covenant of the League of Nations is not a satisfactory one. 
Nor does the provision of the Proposals offer an acceptable solution. It 
would seem preferable to make provision that amendments could be pro- 
posed by a two-thirds vote of the General Assembly, including the permanent 
members of the Security Council; and that they should come into effect at 
the end of one year, provided that within that time no formal objection has 
been made by as many as one-third of the members of the Organization. 
The provision that, instead of ratification by a two-thirds majority, one- 
third of the members should within a fixed period make formal objection to 
the proposed amendment would have the advantage of requiring positive 
action by a member opposed to the amendment rather than permitting the 
defeat of an amendment by mere failure of the ratifying authority to act 
upon it. The above procedure was followed by the Assembly of the League 
of Nations in 1935 in respect to the protocol amending the Statute of the 
Permanent Court of International Justice, and no objection was made by 
states which had delayed ratification over a period of three years. 

The chapter on Amendments gives to the permanent members of the Se- 
curity Council a final and absolute veto on all amendments. This is perhaps 
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a necessary concession to the five powers upon which will fall the chief re- 
sponsibility for the maintenance of peace and security. But the Juridical 
Committee questions whether some limitation should not be put upon the 
privilege. ‘The Proposals contemplate an Organization which is to be per- 
manent, and there is no provision for the expiration and necessary renewal 
of the Charter after a fixed period. Hence it would seem desirable that the 
terms of Chapter XI should be modified so as to permit a revision of the 
Charter de novo every twenty years; or, as an alternative, the terms of Chap- 
ter VI should be modified so as to limit the terms of the permanent members 
to a period of ten, or perhaps twenty years, subject to renewal. 


CHAPTER XII 


TRANSITIONAL ARRANGEMENTS 


It would seem that approval must necessarily be given to the special 
provisions of No. 1, which would enable the states parties to the Four- 
Nation Declaration, signed at Moscow on October 30, 1943, to consult with 
one another and with other members of the Organization with a view to 
joint action on behalf of the Organization pending the coming into force of 
the special agreements with respect to the contribution to be made by the 
members of the Organization to the armed forces necessary for the mainte- 
nance of peace and security. 

The provisions of this Chapter which might be interpreted so as to exclude 
enemy states from the benefits and obligations of the Charter would appear 
to be necessary until the agreements referred to in Chapter VIII, B, 5 are 
concluded. The Juridical Committee thinks it advisable that an additional 
clause should be added in accordance with which, after the above agreements 
have been concluded, the eventual admission of the former enemy states 
into the Organization should be provided for, it being understood that their 
admission is to be compatible with the special measures that have been taken 
in regard to them. 

SUPPLEMENTARY OBSERVATIONS 


The Juridical Committee would suggest that in the formulation of the 
Charter of the United Nations, to which the Proposals are directed, a simpler 
classification of topics might be adopted, omitting the sections into which the 
chapters are divided and grouping connected paragraphs where possible. 

In view of the announcement that several other questions, in addition to 
the question of voting procedure in the Security Council, are still under con- 
sideration by the four states whose delegates took part in the discussions at 
Dumbarton Oaks, the Juridical Committee refrains from commenting upon 
certain obvious omissions from the Proposals, such as provisions for the 
protection of backward countries, provisions for the protection of minorities, 
provision for the publicity of treaties and for their registration with the 
Secretariat, etc. 
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No mention is made in the Proposals of the priority to be given to the obli- 
gations of the Charter of the United Nations in relation to other international 
treaties and conventions, bilateral and multilateral. While it is to be as- 
sumed that all such treaties and conventions would be subordinated to the 
obligations of the Charter, it would seem desirable to make specific provision 
to that effect. The Juridical Committee would recommend, therefore, that 
Article 20 of the Covenant of the League of Nations, providing for the abroga- 
tion of obligations inconsistent with the terms of the Covenant, should be 
incorporated, mutatis mutandis, as one of the articles of the Charter. The 
Juridical Committee raises the question whether the alliances recently con- 
tracted and now being proposed are not 7pso facto incompatible with the terms 
of the Charter. 

In view of the necessity of anticipating controversies involving divergent 
interpretations of the provisions of the Charter contemplated by the Propos- 
als, the Juridical Committee would suggest the following procedure: ‘‘ Any 
question with respect to the interpretation of the provisions of the Charter 
contemplated by the Proposals should, in principle, be decided by the Gen- 
eral Assembly. The interpretation agreed upon by the General Assembly 
should be submitted to the Security Council, and if agreed to by the Security 
Council, the interpretation should be considered as authoritative. In the 
event that the Security Council should fail to agree with interpretation of the 
General Assembly, the question should be submitted to the court of interna- 
tional justice for a definitive opinion.” 

No mention is made in the Proposals of the means by which, and the con- 
ditions under which, the transition is to be made from the obligations of the 
members of the existing League of Nations. to the United Nations. The 
League as a corporate body will obviously come to an end; but it will be nec- 
essary to provide for a certain degree of continuity and legal succession be- 
tween the two bodies. 

FRANCISCO CAMPOS L. A. PopestA Costa 
F, Nieto pet A. RoBLEDo 
CHARLES G. FENWICK 
Rio de Janeiro, December 8, 1944. 
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CZECHOSLOVAKIA—SOVIET UNION 
TREATY OF FRIENDSHIP AND MUTUAL COLLABORATION * 


December 12, 1943 


Treaty on Friendship, Mutual Assistance and Postwar Collaboration Be- 
tween the Union of Soviet Socialist Republics and the Czechoslovak 
Republic. 


The Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics and the President of the Czechoslovak Republic, desiring to 
modify and supplement the Treaty on Mutual Assistance existing between 
the Union of Soviet Socialist Republics and the Czechoslovak Republic and 
signed in Prague on May 16, 1935, confirm the provisions of the Agreement 
between the Government of the Union of Soviet Socialist Republics and the 
Government of the Czechoslovak Republic on Joint Actions in War Against 
Germany signed in London on July 18, 1941, desiring to assist after the war 
in the maintenance of peace and in averting further aggression on the part of 
Germany and to insure continuous friendship and peaceful collaboration 
between themselves after the war, have decided to conclude a treaty with this 
purpose and appointed as their Plenipotentiaries: 

For the Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics—Vyacheslav Mikhailovich Molotov, People’s Commissar of 
Foreign Affairs; for the President of the Czechoslovak Republic—Zdenek 
Firlinger, the Ambassador of the Czechoslovak Republic in the Soviet Union, 
who upon the exchange of their credentials found in due form and good order 
have agreed upon the following: 


ARTICLE I 


The high contracting parties, having mutually agreed to unite in the policy 
of continuous friendship and friendly collaboration after the war as well as of 
mutual assistance, undertake to render each other military and other 
assistance and support of all kind in the present war against Germany and all 
those states which are associated with her in acts of aggression in Europe. 


ARTICLE II 


The high contracting parties undertake not to enter in the course of the 
present war into any negotiations with the Hitler government or with any 
other government in Germany which does not clearly renounce all aggressive 
intentions, and not to negotiate or conclude without mutual consent any 
armistice or peace treaty with Germany or with any other state associated 
with her in acts of aggression in Europe. 

* For British-Soviet Treaty of Alliance see this JournaL, Vol. 36 (1942), Supplement, 
p. 216. 
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ARTICLE III 

Confirming their prewar policy of peace and mutual assistance expressed 
in their treaty signed in Prague on May 16, 1935, the high contracting parties 
undertake that, in the event one of them finds itself in the postwar period 
involved in hostilities with Germany which would resume her ‘‘ Krang nach 
Osten” policy, or with any other state which would unite with Germany 
directly or in any other form in such a war, the other high contracting party 
will immediately render the contracting party thus involved in hostilities 
every military and other support and assistance within its disposal. 


ARTICLE IV 


The high contracting parties, considering the interests of security of each 
of them, agree to maintain close and friendly collaboration in the period after 
the reéstablishment of peace and to act in conformity with the principles of 
mutual respect for their independence and sovereignty, as well as for non- 
intervention in internal affairs of the other State. They agree to develop 
their economic relations on the widest possible scale and to render each other 
every possible economic assistance after the war. 


ARTICLE V 


Each of the high contracting parties undertakes not to conclude any 
alliance and not to take part in any coalition directed against the other high 
contracting party. 

ARTICLE VI 

The present treaty comes into force immediately upon being signed and is 
subject to ratification within the shortest possible time; the exchange of the 
instruments of ratification shall be effected in Moscow as soon as possible. 
The present treaty shall remain in force for twenty years from its signature 
and, if at the end of the said period of twenty years one of the high contract- 
ing parties does not declare, twelve months prior to the expiration of the 
term, its desire to renounce the treaty, it shall remain in force for the next 
five years, and thus each time until one of the high contracting parties, 
twelve months prior to the expiration of the current five-year term, presents 
notice in writing of its intention to discontinue its operation. In testimony 
whereof the Plenipotentiaries have signed this treaty and have affixed their 
seals thereto. Made in two copies, each in the Russian and the Czecho- 
slovak languages. Both texts have equal force. 

Moscow, December 12, 1943. 

(Signed) On authorization of the Presidium 
of the Supreme Soviet of the U.S.S.R. 
Mo.uorov 
On authorization of the President 
of the Czechoslovak Republic 
FIRLINGER 
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Protocol to the Treaty on Friendship, Mutual Assistance and Postwar Collab - 
oration Between the Union of Soviet Socialist Republics and, the Czecho - 
slovak Republic concluded on December 12, 1943. 


In concluding the treaty on friendship, mutual assistance and postwar 
collaboration between the Union of Soviet Socialist Republics and the 
Czechoslovak Republic, the contracting parties have agreed that, in the 
event of some third country which borders on the Union of Soviet Socialist 
Republics or on the Czechoslovak Republic and which formed the object of 
German aggression in the present war, desires to join this treaty she will be 
accorded the possibility, on the mutual consent of the Governments of the 
Union of Soviet Socialist Republics and of the Czechoslovak Republic, of 
signing this treaty which will thus acquire the quality of a tripartite treaty. 
The present protocol has been made in two copies, each in the Russian and 
the Czechoslovak languages. Both texts have equal force. 

Moscow, December 12, 1943. 

(Signed) On authorization of the Presidium 
of the Supreme Soviet of the U.S.S.R. 
On authorization of the President 
of the Czechoslovak Republic 
FIRLINGER 


FRANCE—SOVIET UNION 
TREATY OF ALLIANCE AND MUTUAL ASSISTANCE 


December 10, 1944 


Treaty of Alliance and Mutual Assistance Between the U.S.S.R. and the 
French Republic. 


The Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics and the Provisional Government of the French Republic, deter- 
mined to prosecute jointly and to the end the war against Germany, con- 
vinced that once victory is achieved, the reéstablishment of peace on a stable 
basis and its prolonged maintenance in the future will be conditioned upon 
the existence of close collaboration between them and with all the United 
Nations; having resolved to collaborate in the cause of the creation of an 
international system of security for the effective maintenance of general 
peace and for insuring the harmonious development of relations between 
nations; desirous of confirming the mutual obligations resulting from the 
exchange of letters of September 20, 1941, concerning joint actions in the war 
against Germany; convinced that the conclusion of an alliance between the 
U.S.8.R. and France corresponds to the sentiments and interests of both 
peoples, the demands of war, and the requirements of peace and economic 
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reconstruction in full conformity with the aims which the United Nations 
have set themselves, have decided to conclude a Treaty to this effect and 
appointed as their plenipotentiaries: 

The Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics—Vyacheslav Mikhailovich Molotov, People’s Commissar of 
Foreign Affairs of the U.S.S.R.; 

The Provisional Government of the French Republic—Georges Bidault, 
Minister of Foreign Affairs; 

Who after exchange of their credentials, found in due form, agreed upon 
the following: 

ARTICLE I 

Each of the high contracting parties shall continue the struggle on the side 
of the other party and on the side of the United Nations until final victory 
over Germany. Each of the high contracting parties undertakes to render 
the other party aid and assistance in this struggle with all the means at its 
disposal. 

ARTICLE I] 


The high contracting parties shall not agree to enter into separate negotia- 
tions with Germany or to conclude without mutual consent any armistice or 
peace treaty either with the Hitler government or with any other govern- 
ment or authority set up in Germany for the purpose of the continuation or 
support of the policy of German aggression. 


ARTICLE III 


The high contracting parties undertake also, after the termination of the 
present war with Germany, to take jointly all necessary measures for the 
elimination of any new threat coming from Germany, and to obstruct such 
actions as would make possible any new attempt at aggression on her part. 


ARTICLE IV 


In the event either of the high contracting parties finds itself involved in 
military operations against Germany, whether as a result’ of aggression 
committed by the latter or as a result of the operation of the above Article 
III, the other party shall at once render it every aid and assistance within its 
power. 

ARTICLE V 


The high contracting parties undertake not to conclude any alliance and 
not to take part in any coalition directed against either of the high contract- 
ing parties. 

ARTICLE VI 


The high contracting parties agree to render each other every possible 
economic assistance after the war, with a view to facilitating and accelerating 
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reconstruction of both countries, and in order to contribute to the cause of 
world prosperity. 
ArtIcLE VII 

The present treaty does not in any way affect obligations undertaken pre- 
viously by the high contracting parties in regard to third states in virtue of 
published treaties. 

ArticLe VIII 

The present treaty, whose Russian and French texts are equally valid, shall 
be ratified and ratification instruments shall be exchanged in Paris as early as 
possible. It comes into force from the moment of the exchange of ratifica- 
tion instruments and shall be valid for 20 years. If the treaty is not de- 
nounced by either of the high contracting parties at least one year before the 
expiration of this term, it shall remain valid for an unlimited time; each of 
the contracting parties will be able to terminate its operation by giving notice 
to that effect one year in advance. 

In confirmation of which, the above plenipotentiaries signed the present 
treaty and affixed their seals to it. 

Done in Moscow in two copies, December 10, 1944. 

On the authorization of the Presidium of the Supreme Soviet of the 
U.S.S.R. 

Mo.otov 
On the authorization of the Provisional Government of the French 


Republic. 
BIDAULT 


FINLAND — SOVIET UNION 


ARMISTICE! 
September 19, 1944 


Whereas the Finnish Government has accepted the preliminary condition 
of the Soviet Government regarding a break with Germany and the removal 
of German troops from Finland, and whereas the conclusion of the future 
treaty of peace will be facilitated by the inclusion in an armistice agreement 
of certain conditions of this peace treaty, the Government of the Union of 
Soviet Socialist Republics and his Majesty’s Government in the United 
Kingdom of Great Britain and Northern Ireland, acting on behalf of all the 
United Nations at war with Finland, on the one hand, and the Government 
of Finland on the other hand, have decided to conclude the present agree- 
ment for an armistice, the execution of which will be controlled by the Soviet 
High Command, similarly acting on behalf of the United Nations at war 
with Finland, hereinafter named the Allied (Soviet) High Command. 

On the basis of the foregoing, the representative of the Allied (Soviet) 


1 The Times, London, September 21, 1944; see also the Moscow News of same date. 
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High Command, Colonel-General A. A. Zhdanov, and the representatives of 
the Government of Finland, M. Carl Enckell, Minister of Foreign Affairs, 
General Rudolf Walden, Minister of Defence, General Erik Heinrichs, Chief 
of the General Staff, and Lieutenant-General Oscar Enckell, duly authorized 
thereto, have signed the following conditions: 

Article 1. In connection with the cessation of military activities on the 
part of Finland on September 4, 1944, and on the part of the Soviet Union on 
September 5, 1944, Finland undertakes to withdraw her troops behind the 
line of the Soviet-Finnish frontier of 1940. 

Article 2. Finland undertakes to disarm German land, naval, and air 
armed forces which have remained in Finland since September 15, 1944, and 
to hand over their personnel to the Allied (Soviet) High Command as 
prisoners of war, in which task the Soviet Government will assist the Finnish 
Army. The Finnish Government also accept the obligation to intern Ger- 
man and Hungarian nationals in Finnish territory. 

Article 3. Finland undertakes to make available at the request of the 
Allied (Soviet) High Command the airfields on the southern and south- 
western coast of Finland, with all equipment, to serve as bases for Soviet air- 
craft during the period necessary for air operations against German forces in 
Estonia and against the German Navy in the northern part of the Baltic 
Sea. 

Article 4. Finland undertakes to place her army on a peace footing within 
two and a half months from the day of the signing of the present agreement. 

Article 5. Finland, having broken off all relations with Germany, also 
undertakes to break off all relations with Germany’s satellite States. 

Article 6. The effect of the peace treaty between the Soviet Union and 
Finland concluded in Moscow on March 12, 1940, is restored, subject to the 
changes which follow from the present agreement. 

Article 7. Finland returns to the Soviet Union the Oblast of Petsamo 
(Pechenga) voluntarily ceded to Finland by the Soviet State in accordance 
with the peace treaties of October 14, 1920, and March 12, 1940. 

Article 8. The Soviet Union renounces its rights to the lease of the 
peninsula of Hangé accorded to it by the Soviet-Finnish peace treaty of 
March 12, 1940, and Finland, for her part, undertakes to make available to 
the Soviet Union on lease territory and waters for the establishment of a 
Soviet naval base in the area of Porkala-Ud. 

Article 9. The effect of the agreement concerning the Aaland Islands 
concluded between the Soviet Union and Finland on October 11, 1940, is 
completely restored. 

Article 10. Finland undertakes immediately to transfer to the Allied 
(Soviet) High Command, to be returned to their homeland, all Soviet and 
allied prisoners of war now in her power and also Soviet and allied nationals 
who have been interned in or deported by force to Finland. From the 
moment of signing the present agreement and up to the time of repatriation 


| 
| 
| 


OFFICIAL DOCUMENTS 87 


Finland undertakes to provide at her cost for all Soviet and allied prisoners 
of war and also nationals who have been deported by force and also interned, 
adequate food, clothing, and medical service in accordance with hygienic 
requirements, and also with means of transport for their return to their 
homeland. At the same time Finnish prisoners of war and interned persons 
now located on the territory of allied States will be transferred to Finland. 

Article 11. Losses caused by Finland to the Soviet Union by military 
operations and occupation of Soviet territory will be indemnified by Finland 
to the Soviet Union to the amount of $300,000,000, payable over six years in 
commodities (timber products, paper, cellulose, sea-going and river craft, 
sundry machinery). Provision will also be made for the indemnification in 
the future by Finland of losses caused during the war to the property of other 
allied States and their nationals in Finland, the amount of compensation to 
be fixed separately. 

Article 12. Finland undertakes to restore all legal rights and interests of 
the United Nations and their nationals located in Finnish territory as they 
existed before the war and to return their property in complete good order. 

Article 13. Finland undertakes to collaborate with the allied Powers in 
the apprehension of persons accused of war crimes and in their trial. 

Article 14. Finland undertakes, within the periods fixed by the Allied 
(Soviet) High Command, to return to the Soviet Union in complete good 
order all valuables and materials removed from Soviet territory to Finland 
during the war belonging to the State, public and coéperative organizations, 
factories, institutions, or individual citizens, such as equipment for factories 
and works, locomotives, railway carriages, ships, tractors, motor-vehicles, 
historical monuments, valuables from museums, and all other property. 

Article 15. Finland undertakes to transfer as booty, to the disposition 
of the Allied (Soviet) High Command, all war materials of Germany and her 
satellites located on Finnish territory, including naval and other ships 
belonging to these countries in Finnish waters. 

Article 16. Finland undertakes not to permit the export or expropriation 
of any form of property (including valuables and currency) belonging to 
Germany or Hungary or to their nationals, or to persons resident in their 
territories, or in territories occupied by them, without the permission of the 
Allied (Soviet) High Command. 

Article 17. Finnish merchant ships other than those already under allied 
control shall be placed under the control of the Allied (Soviet) High Com- 
mand for their use in the general interests of the allies. 

Article 18. Finland undertakes to transfer to the Allied (Soviet) High 
Command all ships in Finnish ports belonging to the United Nations (no 
matter at whose disposal these vessels may be) for the use of the Allied 
(Soviet) High Command for the duration of the war against Germany in the 
general interests of the allies, these vessels subsequently to be returned to 
their owners. 
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Article 19. Finland will make available such materials and products as 
may be required by the United Nations for purposes connected with the war. 

Article 20. Finland undertakes immediately to release all persons, irre- 
spective of citizenship or nationality, held in prison on account of their 
activities in favour of the United Nations or because of their sympathies 
with the cause of the United Nations, or in view of their racial origin, and will 
also remove all discriminatory legislation and disabilities arising therefrom. 

Article 21. Finland undertakes immediately to dissolve all pro-Hitler 
organizations (of a Fascist type) situated in Finnish territory, whether 
political, military, or para-military, as well as other organizations conducting 
propaganda hostile to the United Nations, in particular to the Soviet Union, 
and will not in future permit the existence of organizations of that nature. 

Article 22. An allied control commission will be established which, until 
the conclusion of peace with Finland, will undertake the regulation and the 
control of the execution of the present agreement under the general direction 
and instructions of the Allied (Soviet) High Command acting on behalf of the 
allied Powers. 

Article 23. The present agreement comes into force as from the moment 
of signature. 

Done in Moscow on the 19th day of September, 1944, in one copy, which 
will be entrusted to the safekeeping of the Government of the U.S.S.R. in the 
Russian, English, and Finnish languages, the Russian and English texts 
being authentic. 


UNITED STATES—GREAT BRITAIN—SOVIET UNION 


ARMISTICE WITH RUMANIA! 
September 12, 1944 


Agreement Between the Governments of the United States of America, 
the Soviet Union, and the United Kingdom on the One Hand, and the 
Government of Rumania on the Other Concerning an Armistice. 


The Government and High Command of Rumania, recognizing the fact 
of the defeat of Rumania in the war against the Union of Soviet Socialist 
Republics, the United States of America, and the United Kingdom, and the 
other United Nations, accept the armistice terms presented by the Govern- 
ments of the above mentioned three Allied Powers, acting in the interest of 
all the United Nations. 

On the basis of the foregoing the representative of the Allied (Soviet) 
High Command, Marshal of the Soviet Union, R. Y. Malinovski, duly au- 
thorized thereto by the Governments of the United States of America, the 
Soviet Union, and the United Kingdom, acting in the interests of all the 


1 Department of State Bulletin, Vol. XI, No. 273 (September 17, 1944), p. 289. 
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United Nations, on the one hand, and the representatives of the Govern- 
ment and High Command of Rumania, Minister of State and Minister of 
Justice L. Patrascanu, Deputy Minister of Internal Affairs, Adjutant of 
His Majesty the King of Rumania, General D. Damaceanu, Prince Stirbey, 
and Mr. G. Popp, on the other hand, holding proper full powers, have signed 
the following conditions: 

1. As from August 24, 1944, at four a.m., Rumania has entirely discon- 
tinued military operations against the Union of Soviet Socialist Republics 
on all theaters of war, has withdrawn from the war against the United 
Nations, has broken off relations with Germany and her satellites, has 
entered the war and will wage war on the side of the Allied Powers against 
Germany and hungary for the purpose of restoring Rumanian independ- 
ence and sovereignty, for which purpose she provides not less than twelve 
infantry divisions with corps troops. 

Military operations on the part of Rumanian armed forces, including 
naval and air forces, against Germany and Hungary will be conducted 
under the general leadership of the Allied (Soviet) High Command. 

2. The Government and High Command of Rumania undertake to take 
steps for the disarming and interning of the armed forces of Germany 
and Hungary on Rumanian territory and also for the interning of the citizens 
of both states mentioned who reside there. (See Annex to Article Two.) 

3. The Government and High Command of Rumania will ensure to the 
Soviet and other Allied forces facilities for free movement on Rumanian 
territory in any direction if required by the military situation, the Rumanian 
Government and High Command of Rumania giving such movement every 
possible assistance with their own means of communications and at their 
own expense on land, on water and intheair. (See Annex to Article Three.) 

4. The state frontier between the Union of Soviet Socialist Republics and 
Rumania, established by the Soviet-Rumanian Agreement of June 8, 1940, 
is restored. 

5. The Government and High Command of Rumania will immediately 
hand over all Soviet and Allied prisoners of war in their hands, as well as 
interned citizens and citizens forcibly removed to Rumania, to the Allied 
(Soviet) High Command for the return of these persons to their own country. 

From the moment of the signing of the present terms and until repatriation 
the Rumanian Government and High Command undertake to provide at 
their own expense all Soviet and Allied prisoners of war, as well as forcibly 
removed and interned citizens, and displaced persons and refugees, with 
adequate food, clothing and medical service, in accordance with hygienic 
requirements, as well as with means of transport for the return of all those 
persons to their own country. 

6. The Rumanian Government will immediately set free, irrespective of 
citizenship and nationality, all persons held in confinement on account of 
their activities in favor of the United Nations or because of their sympathies 
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with the cause of the United Nations, or because of their racial origin, and 
will repeal all discriminatory legislation and restrictions imposed thereunder. 
7. The Rumanian Government and High Command undertake to hand 
over as trophies into the hands of the Allied (Soviet) High Command all war 
material of Germany and her satellites located on Rumanian territory, 
including vessels of the fleet of Germany and her satellites located in Ru- 
manian waters. 

8. The Rumanian Government and High Command undertake not to 
permit the export or expropriation of any form of property (including valu- 
ables and currency) belonging to Germany, Hungary or to their nationals or 
to persons resident in their territories or in territories occupied by them 
without the permission of the Allied (Soviet) High Command. They will 
keep this property in such manner as may be prescribed by the Allied (Soviet) 
High Command. 

9. The Rumanian Government and High Command undertake to hand 
over to the Allied (Soviet) High Command all vessels belonging or having 
belonged to the United Nations which are located in Rumanian ports, no 
matter at whose disposal these vessels may be, for the use of the Allied 
(Soviet) High Command during the period of the war against Germany and 
Hungary in the general interests of the Allies, these vessels subsequently to 
be returned to their owners. 

The Rumanian Government bear the full material responsibility for any 
damage or destruction of the aforementioned property until the moment of 
the transfer of this property to the Allied (Soviet) High Command. 

10. The Rumanian Government must make regular payments in Ru- 
manian currency required by the Allied (Soviet) High Command for the 
fulfillment of its functions and will in case of need ensure the use on Rumanian 
territory of industrial and transportation enterprises, means of communica- 
tion, power stations, enterprises and installations of public utility, stores 
of fuel, fuel oil, food and other materials, and services in accordance with 
instructions issued by the Allied (Soviet) High Command. 

Rumanian merchant vessels, whether in Rumanian or foreign waters, 
shall be subject to the operational control of the Allied (Soviet) High Com- 
mand for the use in the general interest of the Allies. (See Annex to Article 
Ten.) 

11. Losses caused to the Soviet Union by military operations and by the 
occupation by Rumania of Soviet territory will be made good by Rumania 
to the Soviet Union, but, taking into consideration that Rumania has not 
only withdrawn from the war, but has declared war and in fact is waging 
war against Germany and Hungary, the parties agree that compensation for 
the indicated losses will be made by Rumania not in full but only in part, 
namely to the amount of three hundred million United States dollars payable 
over six years in commodities (oil products, grain, timber products, sea- 
going and river craft, sundry machinery, et cetera). 
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Compensation will be paid by Rumania for losses caused to the property 
of other Allied states and their nationals in Rumania during the war, the 
amount of compensation to be fixed at a later date. (See Annex to Article 
Eleven.) 

12. The Rumanian Government undertakes within the periods indicated 
by the Allied (Soviet) High Command to return to the Soviet Union in 
complete good order all valuables and materials removed from its territory 
during the war, belonging to state, public and coéperative organizations, 
enterprises, institutions or individual citizens, such as: factory and works 
equipment, locomotives, railway trucks, tractors, motor vehicles, historic 
monuments, museum valuables and any other property. 

13. The Rumanian Government undertakes to restore all legal rights 
and interests of the United Nations and their nationals on Rumanian terri- 
tory as they existed before the war and to return their property in complete 
good order. 

14. The Rumanian Government and High Command undertake to col- 
laborate with the Allied (Soviet) High Command in the apprehension and 
trial of persons accused of war crimes. 

15. The Rumanian Government undertakes immediately to dissolve all 
pro-Hitler organizations (of a Fascist type) situated in Rumanian territory, 
whether political, military or para-military, as well as other organizations 
conducting propaganda hostile to the United Nations, in particular to the 
Soviet Union, and will not in future permit the existence of organizations 
of that nature. 

16. The printing, importation and distribution in Rumania of periodical 
and non-periodical literature, the presentation of theatrical performances 
and films, the work of wireless stations, post, telegraph and telephone shall 
be carried out in agreement, with the Allied (Soviet) High Command. (See 
Annex to Article Sixteen.) 

17. Rumanian Civil Administration is restored in the whole area of 
Rumania separated by not less than fifty-one hundred kilometers (depend- 
ing upon conditions of terrain) from the front line, Rumanian administrative 
bodies undertaking to carry out, in the interests of the reéstablishment of 
peace and security, instructions and orders of the Allied (Soviet) High Com- 
mand issued by them for the purpose of securing the execution of these 
armistice terms. 

18. An Allied Control Commission will be established which will under- 
take until the conclusion of peace the regulation of and control over the ex- 
ecution of the present terms under the general direction and orders of the 
Allied (Soviet High Command, acting on behalf of the Allied Powers. (See 
Annex to Article 18.) 

19. The Allied Governments regard the decision of the Vienna award 
regarding Transylvania as null and void and are agreed that Transylvania 
(or the greater part thereof) should be returned to Rumania, subject to 
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confirmation at the peace settlement, and the Soviet Government agrees that 
Soviet forces shall take part for this purpose in joint military operations 
with Rumania against Germany and Hungary. 

20. The present terms come into force at the moment of their signing. 

Done in Moscow, in four copies, each in the Russian, English and Ruma- 
nian languages, the Russian and English texts being authentic. September 
12, 1944. 

By authority of the Governments of the United States of America, the 
Union of Soviet Socialist Republics and the United Kingdom. 

By authority of the Government and High Command of Rumania. 


Annex to the Armistice Agreement between the Governments of the United 
States of America, the Soviet Union, and the United Kingdom on the one 
hand and the Government of Rumania on the other hand. 


A. Annex to Article 2. 

The measures provided for in Article 2 of the agreement regarding the 
internment of citizens of Germany and Hungary now in Rumanian territory 
do not extend to citizens of those countries of Jewish origin. 


B. Annex to Article 3. 

Under coéperation of the Rumanian Government and High Command of 
Rumania, mentioned in Article 3 of the Agreement, is understood the placing 
at the disposal of the Allied (Soviet) High Command for use at its discretion 
during the armistice all Rumanian military, air and naval constructions and 
installations, ports, harbors, barracks, warehouses, airfields, means of com- 
munication, meterological stations which might be required for military 
needs in complete good order and with the personnel required for their main- 
tenance. 


C. Annex to Article 10. 

The Rumanian Government will withdraw and redeem within such time 
limits and on such terms as the Allied (Soviet) High Command may spec- 
ify, all holdings in Rumanian territory of currencies issued by the Allied 
(Soviet) High Command, and will hand over currency so withdrawn free of 
cost to the Allied (Soviet) High Command. 


D. Annez to Article 11. 

The basis for settlements of payment of compensation provided for in 
Article 11 of the present Agreement will be the American dollar at its gold 
parity on the day of signing of the Agreement, i.e. thirty-five dollars for one 
ounce of gold. 


E. Annex to Article 16. 

The Rumanian Government undertakes that wireless communication, 
telegraphic and postal correspondence, correspondence in cypher and cour- 
ier correspondence, as well as telephonic communication with foreign 
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countries of Embassies, Legations and Consulates situated in Rumania, 
will be conducted in the manner laid down by the Allied (Soviet) High Com- 
mand. 


F. Annez to Article 18. 


Control over the exact execution of the armistice terms is entrusted to the 
Allied Control Commission to be established in conformity with Article 18 
of the Armistice Agreement. 

The Rumanian Government and their organs shall fulfill all instructions 
of the Allied Control commission arising out of the Armistice Agreement. 

The Allied Control Commission will set up special organs or sections 
entrusting them respectively with the execution of various functions. In 
addition, the Allied Control Commission may have its officers in various 
parts of Rumania. 

The Allied Control Commission will have its seat in the City of Bucha- 
rest. 

Moscow: September 12, 1944. 


ARMISTICE WITH BULGARIA! 
October 28, 1944 


Agreement Between the Governments of the United States of America, the 
United Kingdom, and the Union of Soviet Socialist Republics, on the 
One Hand, and the Government of Bulgaria, on the Other Hand, Con- 
cerning an Armistice. 


The Government of Bulgaria accepts the armistice terms presented by 
the Government of the United States of America, the Union of Soviet 
Socialist Republics and the United Kingdom acting on behalf of all the United 
Nations at war with Bulgaria. 

Accordingly the representative of the Supreme Allied Commander in the 
Mediterranean, Lieutenant General Sir James Gammell, and the representa- 
tive of the Soviet High Command, Marshal of the Soviet Union, F. I. Tol- 
bukhin, duly authorized thereto by the governments of the United States of 
America, the Union of the Soviet Socialist Republics and the United King- 
dom acting on behalf of all the United Nations at war with Bulgaria, on the 
one hand, and representatives, of the Government of Bulgaria, Mr. P. 
Stainov, Minister of Foreign Affairs, Mr. D. Terpeshev, Minister Without 
Portfolio, Mr. N. Petkov, Minister Without Portfolio and Mr. P. Stoyanov, 
Minister of Finance, furnished with due powers, on the other hand, have 
signed the following terms: 


ARTICLE ONE. (A) Bulgaria having ceased hostilities with the Union of 
Soviet Socialist Republics on September 9, and severed relations with Ger- 


1 Department of State Bulletin, Vol. XI, No. 279 (October 29, 1944), p. 492. 
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many on September 6, and with Hungary on September 26, hostilities has 
ceased against all the other United Nations. 

(B) The Government of Bulgaria undertakes to disarm the German 
armed forces in Bulgaria and hand them over as prisoners of war. The 
Government of Bulgaria also undertakes to intern nationals of Germany and 
her satellites. 

(C) The Government of Bulgaria undertakes to maintain and make 
available such land, sea and air forces as may be specified for service under 
the general direction of the Allied (Soviet) High Command. Such forces 
must not be used on Allied territory except with the prior consent of the 
Allied Government concerned. 

(D) On the conclusion of hostilities against Germany the Bulgarian armed 
forces must be demobilized and put on a peace footing under the supervision 
of the Allied Control Commission. 

ArTICLE Two. Bulgarian armed forces and officials must be withdrawn 
within the specified time limit from the territory of Greece and Yugoslavia 
in accordance with the pre-condition accepted by the Government of Bul- 
garia on October 11; the Bulgarian authorities must immediately take steps 
to withdraw from Greek and Yugoslav territory Bulgarians who were citizens 
of Bulgaria on January 1, 1941, and to repeal all legislative and adminis- 
trative provisions relating to the annexation or incorporation in Bulgaria of 
Greek or Yugoslav territory. 

ARTICLE THREE. The Government of Bulgaria will afford to Soviet and 
other Allied forces freedom of movement over Bulgarian territory in any 
direction if, in the opinion of the Allied (Soviet) High Command, the mili- 
tary situation so requires, the Government of Bulgaria giving to such move- 
ments every assistance with its own means of communication, and at its own 
expense, by land, water and in the air. 

ArtTIcLE Four. The Government of Bulgaria will immediately release 
all Allied prisoners of war and internees. Pending further instructions, the 
Government of Bulgaria will at its own expense provide all Allied prisoners of 
war, internees and displaced persons and refugees, including nationals of 
Greece and Yugoslavia, with adequate food, clothing, medical services and 
sanitary and hygienic requirements and also with means of transportation 
for the return of any such persons to their own country. 

ArTICLE Five. The Government of Bulgaria will immediately release, 
regardless of citizenship or nationality, all persons held in confinement in con- 
nection with their activities in favor of the United Nations or because of their 
sympathies with the United Nations cause or for racial or religious reasons, 
and will repeal all discriminatory legislation and disabilities arising therefrom. 

ARTICLE Stx. The Government of Bulgaria will codperate in the appre- 
hension and trial of persons accused of war crimes. 

ARTICLE SEVEN. The Government of Bulgaria undertakes to dissolve 
immediately all pro-Hitler or other Fascist political, military, para-military 
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and other organizations on Bulgarian territory conducting propaganda hos- 
tile to the United Nations and not to tolerate the existence of such organiza- 
tions in the future. 

ARTICLE Erent. The publication, introduction and distribution in Bul- 
garia of periodical, or non-periodical literature, the presentation of theatrical 
performances or films, the operation of wireless stations, post, telegraph and 
telephone services will take place in agreement with the Allied (Soviet) High 
Command. 

ARTICLE N1InE. The Government of Bulgaria will restore all property of 
the United Nations and their nationals, including Greek and Yugoslav 
property, and will make such reparation for loss and damage caused by the 
war to the United Nations, including Greece and Yugoslavia, as may be 
determined later. 

ArTICLE TEN. The Government of Bulgaria will restore all rights and 
interests of the United Nations and their nationals in Bulgaria. 

ARTICLE ELEVEN. The Government of Bulgaria undertakes to return to 
the Soviet Union, to Greece and Yugoslavia and to the other United Na- 
tions, by the dates specified by the Allied Control Commission and in a good 
state of preservation, all valuables and materials removed during the war by 
Germany or Bulgaria from United Nations territory and belonging to state, 
public or coéperative organizations, enterprises, institutions or individual 
citizens, such as factory and works equipment, locomotives, rolling-stock, 
tractors, motor vehicles, historic monuments, museum treasures and any 
other property. 

ARTICLE TweLvE. The Government of Bulgaria undertakes to hand 
over as booty to the Allied (Soviet) High Command all war material of Ger- 
many and her satellites located on Bulgarian territory, including vessels of 
the fleets of Germany and her satellites located in Bulgarian waters. 

ARTICLE THIRTEEN. The Government of Bulgaria undertakes not to 
permit the removal or expropriation of any form of property (including 
valuables and currency), belonging to Germany or Hungary or to their na- 
tionals or to persons resident in their territories or in territories occupied by 
them, without the permission of the Allied Control Commission. The Gov- 
ernment of Bulgaria will safeguard such property in the manner specified by 
the Allied Control Commission. 

ARTICLE FourTEEN. The Government of Bulgaria undertakes to hand 
over to the Allied (Soviet) High Command all vessels belonging to the United 
Nations which are in Bulgarian ports no matter at whose disposal these 
vessels may be, for the use of the Allied (Soviet) High Command during the 
war against Germany or Hungary in the common interest of the Allies, the 
vessels to be returned subsequently to their owners. 

The Government of Bulgaria will bear full material responsibility for any 
damage to or destruction of the aforesaid property up to the moment of its 
transfer to the Allied (Soviet) High Command. 
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ARTICLE FirreeN. The Government of Bulgaria must make regular 
payments in Bulgarian currency and must supply goods (fuel, foodstuffs, et 
cetera), facilities and services as may be required by the Allied (Soviet) 
High Command for the discharge of its functions. 

ARTICLE SIXTEEN. Bulgaria merchant vessels, whether in Bulgarian or 
foreign waters, shall be subject to the operational control of the Allied 
(Soviet) High Command for use in the general interest of the Allies. 

ARTICLE SEVENTEEN. The Government of Bulgaria will arrange, in case 
of need, for the utilization in Bulgarian territory of industrial and transport 
enterprises, means of communication, power stations, public utility enter- 
prises and installations, stocks of fuels and other materials in accordance 
with instructions issued during the armistice by the Allied (Soviet) High 
Command. 

ARTICLE E1GHTEEN. For the whole period of the armistice there will be 
established in Bulgaria an Allied Control Commission which will regulate 
and supervise the execution of the armistice terms under the chairmanship 
of the representative of the Allied (Soviet) High Command and with the 
participation of representatives of the United States and the United King- 
dom. During the period between the coming into force of the armistice and 
the conclusion of hostilities against Germany, the Allied Control Commis- 
sion will be under the general direction of the Allied (Soviet) High Command. 

ARTICLE NINETEEN. The present terms will come into force on their 
signing. 

Done at Moscow in quadruplicate, in English, Russian and Bulgarian, 
the English and Russian texts being authentic. 

OcTOBER 28, 1944. 


For the Governments of the United States of America, the Union of 
Soviet Socialist Republics and the United Kingdom: 

Marshal F. I. ToLBUKHIN, representative of the Soviet High Command. 

Lieutenant General JAMES GAMMELL, representative of the Supreme Allied 
Commander in the Mediterranean. 

For the Government of Bulgaria: P. Srarnov, D. TerpEsHEv, N. PETKov 
and P. STOYANOV. 


Protocol to the Agreement Concerning an Armistice With Bulgaria 


At the time of signing the armistice with the Government of Bulgaria, the 
Allied Governments signatory thereto have agreed to the following: 

One. In connection with Article [X it is understood that the Bulgarian 
Government will immediately make available certain foodstuffs for the relief 
of the population of Greek and Yugoslav territories which have suffered as a 
result of Bulgarian aggression. The quantity of each product to be delivered 
will be determined by agreement between the three governments, and will be 
considered as part of the reparation by Bulgaria for the loss and da nage 
sustained by Greece and Yugoslavia. 
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Two. The term “war material’? used in Article XII shall be deemed to 
include all material or equipment belonging to, used by, or intended for use 
by enemy military or para-military formations or members thereof. 

Three. The use by the Allied (Soviet) High Command of Allied vessels 
handed over by the Government of Bulgaria in accordance with Article XIV 
of the armistice and the date of their return to their owners will be the sub- 
ject of discussion and settlement between the Allied Governments concerned 
and the Government of the Soviet Union. 

Four. It is understood that in the application of Article XV the Allied 
(Soviet) High Command will also arrange for the provision of Bulgarian 
currency, supplies, services, et cetera, to meet the needs of the representa- 
tives of the Governments of the United Kingdom and the United States in 
Bulgaria. 

Done at Moscow in triplicate, in English and Russian languages, both 
English and Russian texts being authentic. 


ARMISTICE WITH HUNGARY! 
January 20, 1945 


Agreement Concerning an Armistice Between the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, 
and the United States of America on the One Hand and Hungary on the 
Other. 


The Provisional National Government of Hungary, recognizing the fact 
of the defeat of Hungary in the war against the Soviet Union, the United 
Kingdom, the United States of America, and other United Nations, accepts 
the armistice terms presented by the Governments of the above-mentioned 
three powers, acting on behalf of all the United Nations which are in a state 
of war with Hungary. 

On the basis of the foregoing the representative of the Allied (Soviet) High 
Command, Marshal of the Soviet Union K. E. Voroshilov, duly authorized 
thereto by the Governments of the Soviet Union, the United Kingdom, and 
the United States of America, acting on behalf of all the United Nations 
which are at war with Hungary, on the one hand and the representatives of 
the Provisional National Government of Hungary, Minister for Foreign 
Affairs, Mr. Janos Gyéngyési, Colonel General J{nos Vérés, and State 
Secretary of the Cabinet of Ministers, Mr. Istv4n Balogh, on the other, hold- 
ing proper full powers, have signed the following conditions: 

Article I. (A) Hungary has withdrawn from the war against the U.S.S.R. 
and the other United Nations, including Czechoslovakia, has severed all 
relations with Germany and has declared war on Germany. 

(B) The Government of Hungary undertakes to disarm the German 
armed forces in Hungary and to hand them over as prisoners of war. 


1 Department of State Bulletin, Vol. XII, No. 291 (January 21, 1945), p. 83. 
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The Government of Hungary also undertakes to intern nationals of 
Germany. 

(C) The Government of Hungary undertakes to maintain and make 
available such land, sea and air forces as may be specified for service under 
the general direction of the Allied (Soviet) High Command. In this connec- 
tion Hungary will provide not less than eight infantry divisions with corps 
troops. These forces must not be used on Allied territory except with the 
prior consent of the Allied Government concerned. 

(D) On the conclusion of hostilities against Germany, the Hungarian 
armed forces must be demobilized and put on a peace footing under the 
supervision of the Allied Control Commission. (See Annex to Article I.) 

Article II. Hungary has accepted the obligation to evacuate all Hun- 
garian troops and officials from the territory of Czechoslovakia, Yugoslavia 
and Rumania occupied by her within the limits of the frontiers of Hungary 
existing on December 31, 1937, and also to repeal all legislative and admini- 
strative provisions relating to the annexation or incorporation into Hungary 
of Czechoslovak, Yugoslav and Rumanian territory. 

Article III. ‘The Government and High Command of Hungary will en- 
sure to the Soviet and other Allied forces facilities for the free movement 
on Hungarian territory in any direction if, in the opinion of the Allied 
(Soviet) High Command, the military situation requires this, the Govern- 
ment and High Command of Hungary giving such movement every possible 
assistance with their own means of communication and at their own expense 
on land, on the water and in the air. (See Annex to Article III.) 

Article IV. The Government of Hungary will immediately release all 
Allied prisoners of war and internees. Pending further instructions the 
Government of Hungary will at its own expense provide all Allied prisoners 
of war and internees, displaced persons and refugees, including nationals of 
Czechoslovakia and Yugoslavia, with adequate food, clothing, medical serv- 
ices, and sanitary and hygienic requirements, and also with means of 
transportation for the return of any such persons to their own country. 

Article V. The Government of Hungary will immediately release, regard- 
less of citizenship and nationality, all persons held in confinement in 
connection with their activities in favor of the United Nations or because of 
their sympathies with the United Nations’ cause or for racial or religious 
reasons, and will repeal-all discriminatory legislation and disabilities arising 
therefrom. 

The Government of Hungary will take all the necessary measures to 
ensure that all displaced persons and refugees within the limits of Hungarian 
territory, including Jews and stateless persons, are accorded at least the 
same measure of protection and security as its own nationals. 

Article VI. The Government of Hungary undertakes to return to the 
Soviet Union, and also to Czechoslovakia and Yugoslavia and to the other 
United Nations, by the dates specified by the Allied Control Commission. 
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and in complete good order, all valuables and materials removed during the 
war to Hungary from the United Nations’ territory and belonging to state, 
public or coéperative organizations, enterprises, institutions or individual 
citizens, such as factory and works equipment, locomotives, rolling stock, 
tractors, motor vehicles, historic monuments, museum treasures and any 
other property. 

Article VII. The Government and High Command of Hungary undertake 
to hand over as booty into the hands of the Allied (Soviet) High Command 
all German war material located on Hungarian territory including vessels of 
the fleet of Germany. 

Article VIII. The Government and High Command of Hungary undertake 
not to permit, without the authorization of the Allied Control Commission, 
the export or expropriation of any form of property (including valuables and 
currency) belonging to Germany or her nationals or to persons resident in 
German territory or in territories occupied by Germany. ‘They will safe- 
guard such property in the manner specified by the Allied Control Com- 
mission. 

Article IX. The Government and High Command of Hungary undertake 
to hand over to the Allied (Soviet) High Command all vessels belonging to or 
having belonged to the United Nations which are located in Hungarian 
Danubian ports, no matter at whose disposal these vessels may be, for use 
during the period of the war against Germany by the Allied (Soviet) High 
Command in the general interests of the Allies, these vessels subsequently to 
be returned to their owners. 

The Government of Hungary will bear the full material responsibility for 
any damage or destruction of the aforementioned property until the moment 
of its transfer to the Allied (Soviet) High Command. 

Article X. Hungarian merchant vessels, whether in Hungarian or foreign 
waters, shall be subject to the operational control of the Allied (Soviet) High 
Command for use in the general interests of the Allies. 

Article XI. The Government of Hungary will make regular payments in 
Hungarian currency and provide commodities (fuel, foodstuffs, et cetera), 
facilities and services as may be required by the Allied (Soviet) High Com- 
mand for the fulfillment of its functions as well as for the needs of missions 
and representatives of the Allied states connected with the Allied Control 
Commission. 

The Government of Hungary will also assure, in the case of need, the use 
and regulation of the work of industrial and transport enterprises means of 
communication, power stations, enterprises and installations of public utility, 
stores of fuel and other material in accordance with instructions issued 
during the armistice by the Allied (Soviet) High Command or the Allied 
Control Commission. (See Annex to Article XI.) 

Article XII. Losses caused to the Soviet Union, Czechoslovakia and 
Yugoslavia by military operations and by the occupation by Hungary of the 
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territories of these states will be made good by Hungary to the Soviet 
Union, Czechoslovakia and Yugoslavia, but taking into consideration that 
Hungary has not only withdrawn from the war against the United Nations 
but has declared war against Germany, the parties agree that compensation 
for the indicated losses will be made by Hungary not in full but only in part; 
namely, to the amount of 300,000,000 American dollars payable over six 
years in commodities (machine equipment, river craft, grain, livestock, et 
cetera), the sum to be paid to the Soviet Union to amount to 200,000,000 
American dollars and the sum to be paid to Czechoslovakia and Yugoslavia 
to amount to 100,000,000 American dollars. 

Compensation will be paid by Hungary for loss and damage caused by the 
war to other Allied states and their nationals, the amount of compensation to 
be fixed at a later date. (See Annex to Article XII.) 

Article XIII. The Government of Hungary undertakes to restore all legal 
rights and interests of the United Nations and their nationals on Hungarian 
territory as they existed before the war and also to return their property in 
complete good order. 

Article XIV. Hungary will codperate in the apprehension and trial, as well 
as the surrender to the Governments concerned, of persons accused of war 
crimes. 

Article XV. The Government of Hungary undertakes to dissolve immedi- 
ately all pro-Hitler or other fascist political, military, para-military and other 
organizations on Hungarian territory conducting propaganda hostile to the 
United Nations and not to tolerate the existence of such organizations in the 
future. 

Article XVI. The publication, introduction and distribution in Hungary 
of periodical or nonperiodical literature, the presentation of theatrical per- 
formances or films, the operation of wireless stations, post, telegraph and 
telephone services will take place in agreement with the Allied (Soviet) 
High Command. (See Annex to Article XVI.) 

Article XVII. Hungarian civil administration will be restored in the 
whole area of Hungary separated by not less than 50-100 kilometres (depend- 
ing upon conditions of terrain) from the front line, Hungarian administrative 
bodies undergaking to carry out, in the interests of the reéstablishment of 
peace and security, instructions and orders of the Allied (Soviet) High Com- 
mand or Allied Control Commission issued by them for the purpose of 
securing the execution of these armistice terms. 

Article XVIII. For the whole of the period of the armistice there will be 
established in Hungary an Allied Control Commission which will regulate 
and supervise the execution of the armistice terms under the chairmanship 
of the representative of the Allied (Soviet) High Command and with the 
participation of representatives of the United Kingdom and the United 
States. 

During the period between the coming into force of the armistice and the 
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conclusion of hostilities against Germany, the Allied Control Commission 
will be under the general direction of the Allied (Soviet) High Command. 
(See Annex to Article X VIII.) 

Article XIX. The Vienna Arbitration Award of November 2, 1938 and 
the Vienna Award of August 30, 1940, are hereby declared to be null and 
void. 

Article XX. The present terms come into force at the moment of their 
signing. 

Done in Moscow January 20, 1945, in one copy which will be entrusted to 
the safekeeping of the Government of the Union of Soviet Socialist Repub- 
lics, in the Russian, English and Hungarian languages, the Russian and 
English texts being authentic. 

Certified copies of the present agreement, with Annexes, will be trans- 
mitted by the Government of the Union of Soviet Socialist Republics to each 
of the other Governments on whose behalf the present agreement is being 
signed. 

For the Governments of the Union of Soviet Socialist Republics, the 
United Kingdom and the United States of America: 

Marshal K. E. VorosHILov. 

For the Provisional National Government of Hungary: 

JANOos Gy6NGyY6sI, Colonel General JANos V6rRos, and IstvAN BALOGH. 


Annex to Agreement Concerning an Armistice Between the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland, and the United States of America on the One Hand and Hun- 
gary on the Other, Signed in Moscow, January 20, 1945 


A. Annex to Article I. 


The Hungarian Military Command shall hand over to the Allied (Soviet) 
High Command within a period fixed by the latter all the information at its 
disposal regarding the German armed forces and the plans of the German 
Military Command for the development of military operations against the 
Union of Soviet Socialist Republics and the other United Nations and also 
the charts and maps and all operational documents relating to the military 
operations of the German armed forces. 

The measures provided for in Article I of the agreement regarding the 
internment of nationals of Germany now in Hungarian territory do not 
apply to nationals of that country of Jewish origin. 


B. Annex to Article ITI. 


The assistance specified in Article III of the agreement shall be taken to 
mean that the Government and High Command of Hungary will place 
at the disposal of the Allied (Soviet) High Command, for use at its discretion 
during the armistice, in complete good order and with the personnel required 
for their maintenance, all Hungarian military, air and river fleet installations 
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and buildings, ports, barracks, warehouses, airfields, means of communica- 
tion and meteorological stations which might be required for military needs. 


C. Annex to Article XI. 


The Government of Hungary will withdraw and redeem within such time 
limits and on such terms as the Allied (Soviet) High Command may specify, 
all holdings in Hungarian territory of currencies issued by the Allied (Soviet) 
High Command, and will hand over currency so withdrawn free of cost to the 
Allied (Soviet) High Command. 

The Government of Hungary will not permit the disposal of external 
Hungarian assets or disposal of internal Hungarian assets to foreign Govern- 
ments or foreign nationals without the permission of the Allied (Soviet) 
High Command or the Allied Control Commission. 


D. Annex to Article XII. 


The precise nomenclature and varieties of commodities to be delivered by 
Hungary to the Soviet Union, Czechoslovakia and Yugoslavia in accordance 
with Article XII of the agreement and also the more precise periods for 
making these deliveries each year shall be defined in special agreements 
between the respective Governments. These deliveries will be calculated at 
1938 prices with an increase of 15 per cent for industrial equipment and 10 
per cent for other goods. 

As the basis of calculation for payment of the indemnity foreseen in Article 
XII of the agreement, the American dollar is to be used at its gold parity 
on the day of signing of the agreement, z.e., 35 dollars to one ounce of gold. 

In connection with Article XII it is understood that the Hungarian Gov- 
ernment will immediately make available certain food and other supplies 
required for relief and rehabilitation of the population of those Czechoslova- 
kian and Yugoslavian territories which have suffered as a result of Hun- 
garian aggression. ‘The quantities of products to be delivered will be deter- 
mined by agreement between the three governments and will be considered 
as part of the reparation by Hungary for the loss and damage sustained 
by Czechoslovakia and Yugoslavia. 


E. Annex to Article XVI. 


The Government of Hungary will ensure that wireless communication, 
telegraphic and postal correspondence, and correspondence in cipher and by 
courier, as well as telephonic communication with foreign countries, of 
Embassies, Legations and Consulates situated in Hungary will be con- 
ducted in the manner laid down by the Allied (Soviet) High Command. 


F. Annex to Article XVIII. 


Control over the exact execution of the armistice terms will be entrusted to 
the Allied Control Commission to be established in conformity with Article 
XVIII of the armistice agreement. 
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The Government of Hungary and its organs shall fulfill all the instructions 
of the Allied Control Commission arising out of the armistice agreement. 

The Allied Control Commission will set up special organs or sections 
entrusting them respectively with the execution of various functions. In 
addition, the Allied Control Commission may have its officers in various 
parts of Hungary. 

The Allied Control Commission will have its seat in the city of Budapest. 

Moscow, January 20, 1945. 


Protocol to the Armistice Agreement with Hungary 


In signing the armistice agreement with the Government of Hungary, the 
Allied Governments signatory thereto have agreed as follows: 

One. The term ‘‘war material’ used in Article VII shall be deemed to 
include all material or equipment belonging to, used by, or intended for use 
by the military or para-military formations of the enemy or members thereof. 

Two. The use by the Allied (Soviet) High Command of Allied vessels 
handed over by the Government of Hungary in accordance with Article IX 
of the armistice and the date of their return to their owners will be the sub- 
ject of discussion and settlement between the Government of the Soviet 
Union and the Allied Governments concerned. 

Done in Moscow in three copies, each in the Russian and English lan- 
guages, the Russian and English texts being authentic. 

January 20, 1945. 


CONFERENCE AT YALTA 
February 4-11, 1945 


The following statement is made by the Prime Minister of Great Britain, 
the President of the United States of America, and the Chairman of the 
Council of Peoples Commissars of the Union of Soviet Socialist Republics on 
the results of the Crimean Conference: 


THE DEFEAT OF GERMANY 


We have considered and determined the military plans of the three allied 
powers for the final defeat of the common enemy. The military staffs of the 
three allied nations have met in daily meetings throughout the Conference. 
These meetings have been most satisfactory from every point of view and 
have resulted in closer codrdination of the military effort of the three Allies 
than ever before. The fullest information has been inter-changed. The 
timing, scope and codérdination of new and even more powerful blows to be 
launched by our armies and air forces into the heart of Germany from the 
Kast, West, North and South have been fully agreed and planned in detail. 

Our combined military plans will be made known only as we execute them, 
but we believe that the very close working partnership among the three 
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staffs attained at this Conference will result in shortening the War. Meet- 
ings of the three staffs will be continued in the future whenever the need 
arises. 

Nazi Germany is doomed. The German people will only make the cost 
of their defeat heavier to themselves by attempting to continue a hopeless 
resistance. 


THE OCCUPATION AND CONTROL OF GERMANY 


We have agreed on common policies and plans for enforcing the uncon- 
ditional surrender terms which we shall impose together on Nazi Germany 
after German armed resistance has been finally crushed. These terms will 
not be made known until the final defeat of Germany has been accomplished. 
Under the agreed plan, the forces of the three powers will each occupy a 
separate zone of Germany. Codordinated administration and control has 
been provided for under the plan through a central control commission con- 
sisting of the Supreme Commanders of the three powers with headquarters 
in Berlin. It has been agreed that France should be invited by the three 
powers, if she should so desire, to take over a zone of occupation, and to 
participate as a fourth member of the control commission. The limits of the 
French zone will be agreed by the four governments concerned through their 
representatives on the European Advisory Commission. 

It is our inflexible purpose to destroy German militarism and Nazism and 
to ensure that Germany will never again be able to disturb the peace of the 
world. Weare determined to disarm and disband all German armed forces; 
break up for all time the German General Staff that has repeatedly con- 
trived the resurgence of German militarism; remove or destroy all German 
military equipment; eliminate or control all German industry that could be 
used for military production; bring all war criminals to just and swift 
punishment and exact reparation in kind for the destruction wrought by the 
Germans; wipe out the Nazi Party, Nazi laws, organizations and institu- 
tions, remove all Nazi and militarist influences from public office and from 
the cultural and economic life of the German people; and take in harmony 
such other measures in Germany as may be necessary to the future peace and 
safety of the world. It is not our purpose to destroy the people of Germany, 
but only when Nazism and militarism have been extirpated will there be 
hope for a decent life for Germans, and a place for them in the comity of 
nations. 


REPARATION BY GERMANY 


We have considered the question of the damage caused by Germany to the 
allied nations in this war and recognized it as just that Germany be obliged 
to make compensation for this damage in kind to the greatest extent pos- 
sible. A commission for the compensation of damage will be established. 
The commission will be instructed to consider the question of the extent and 
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methods for compensating damage caused by Germany to the allied coun- 
tries. The commission will work in Moscow. 


UNITED NATIONS CONFERENCE 


Weare resolved upon the earliest possible establishment with our allies of a 
general international organization to maintain peace and security. We be- 
lieve that this is essential, both to prevent aggression and to remove the 
political, economic and social causes of war through the close and continuing 
collaboration of all peace-loving peoples. 

The foundations were laid at Dumbarton Oaks. On the important ques- 
tion of voting procedure, however, agreement was not there reached. The 
present Conference has been able to resolve this difficulty. 

We have agreed that a conference of United Nations should be called to 
meet at San Francisco in the United States on April 25, 1945, to prepare the 
charter of such an organization, along the lines proposed in the informal 
conversations at Dumbarton Oaks. 

The Government of China and the Provisional Government of France 
will be immediately consulted and invited to sponsor invitations to the 
conference jointly with the Governments of the United States, Great Britain 
and the Union of Soviet Socialist Republics. As soon as the consultation 
with China and France has been completed, the text of the proposals on 
voting procedure will be made public. 


DECLARATION ON LIBERATED EUROPE 


The Premier of the Union of Soviet Socialist Republics, the Prime Minister 
of the United Kingdom, and the President of the United States of America 
have consulted with each other in the common interests of the peoples of 
their countries and those of liberated Europe. They jointly declare their 
mutual agreement to concert during the temporary period of instability in 
liberated Europe the policies of their three governments in assisting the 
peoples liberated from the domination of Nazi Germany and the peoples of 
the former Axis satellite states of Europe to solve by democratic means their 
pressing political and economic problems. 

The establishment of order in Europe and the rebuilding of national eco- 
nomic life must be achieved by processes which will enable the liberated 
peoples to destroy the last vestiges of Nazism and Fascism and to create 
democratic institutions of their own choice. This is a principle of the 
Atlantic Charter—the right of all peoples to choose the form of government 
under which they will live—the restoration of sovereign rights and self- 
government to those peoples who have been forcibly deprived of them by the 
aggressor nations. 

To foster the conditions in which the liberated peoples may exercise these 
rights, the three governments will jointly assist the people in any European 
liberated state or former Axis satellite state in Europe where in their judg- 
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ment conditions require (A) to establish conditions of internal peace; (B) to 
carry out emergency measures for the relief of distressed peoples; (C) to form 
interim governmental authorities broadly representative of all democratic 
elements in the population and pledged to the earliest possible establishment 
through free elections of governments responsive to the will of the people; 
and (D) to facilitate where necessary the holding of such elections. 

The three governments will consult the other United Nations and pro- 
visional authorities or other governments in Europe when matters of direct 
interest to them are under consideration. 

When, in the opinion of the three governments, conditions in any Euro- 
pean liberated state or any former Axis satellite state in Europe make such 
action necessary, they will immediately consult together on the measures 
necessary to discharge the joint responsibilities set forth in this declaration. 

By this declaration we reaffirm our faith in the principles of the Atlantic 
Charter, our pledge in the declaration by the United Nations, and our 
determination to build in coéperation with other peace-loving nations world 
order under law, dedicated to peace, security, freedom and general well-being 
of all mankind. 

In issuing this declaration, the three powers express the hope that the 
Provisional Government of the French Republic may be associated with them 
in the procedure suggested. 


POLAND 


A new situation has been created in Poland as a result of her complete 
liberation by the Red Army. This calls for the establishment of a Polish 
provisional government which can be more broadly based than was possible 
before the recent liberation of Western Poland. The provisional govern- 
ment which is now functioning in Poland should therefore be reorganized on 
a broader democratic basis with the inclusion of democratic leaders from 
Poland itself and from Poles abroad. This new government should then be 
called the Polish Provisional Government of National Unity. 

M. Molotov, Mr. Harriman and Sir A. Clark Kerr are authorized as a 
commission to consult in the first instance in Moscow with members of the 
present provisional government and with other Polish democratic leaders 
from within Poland and from abroad, with a view to the reorganization of the 
present government along the above lines. This Polish Provisional Govern- 
ment of National Unity shall be pledged to the holding of free and unfettered 
elections as soon as possible on the basis of universal suffrage and secret 
ballot. In these elections all democratic and anti-Nazi parties shall have the 
right to take part and to put forward candidates. 

When a Polish Provisional Government of National Unity has been 
properly formed in conformity with the above, the government of the 
U.S.S.R., which now maintains diplomatic relations with the present pro- 
visional government of Poland, and the government of the United Kingdom 
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and the government of the U. 8S. A. will establish diplomatic relations with 
the new Polish Provisional Government of National Unity, and will exchange 
ambassadors by whose reports the respective governments will be kept in- 
formed about the situation in Poland. 

The three heads of government consider that the Eastern frontier of 
Poland should follow the Curzon line with digressions from it in some regions 
of five to eight kilometres in favour of Poland. They recognized that 
Poland must receive substantial accessions of territory in the North and 
West. They feel that the opinion of the new Polish Provisional Government 
of National Unity should be sought in due course on the extent of these 
accessions and that the final delimitation of the western frontier of Poland 
should thereafter await the peace conference. 

YUGOSLAVIA 

We have agreed to recommend to Marshal Tito and Dr. Subasic that the 
agreement between them should be put into effect immediately, and that a 
new government should be formed on the basis of that agreement. 

We also recommend that as soon as the new government has been formed 
it should declare that: 

(1) The anti-Fascist assembly of National Liberation (Avnoj) should be 
extended to include members of the last Yugoslav Parliament (Skupschina) 
who have not compromised themselves by collaboration with the enemy, 
thus forming a body to be known as a temporary Parliament; and, 

(2) Legislative acts passed by the anti-Fascist Assembly of National Lib- 
eration will be subject to subsequent ratification by a constituent assembly. 

There was also a general review of other Balkan questions. 


MEETINGS OF FOREIGN SECRETARIES 

Throughout the Conference, besides the daily meetings of the heads of 
governments and the Foreign Secretaries, separate meetings of the three 
Foreign Secretaries, and their advisors have also been held daily. 

These meetings have proved of the utmost value and the Conference 
agreed that permanent machinery should be set up for regular consultation 
between the three Foreign Secretaries. They will, therefore, meet as often 
as may be necessary, probably about every three or four months. These 
meetings will be held in rotation in the three capitals, the first meeting being 
held in London, after the United Nations Conference on World Organization. 


UNITY FOR PEACE AS FOR WAR 


Our meeting here in the Crimea has reaffirmed our common determination 
to maintain and strengthen in the peace to come that unity of purpose and of 
action which has made victory possible and certain for the United Nations in 
this war. We believe that this is a sacred obligation which our Governments 
owe to our peoples and to all the peoples of the world. 
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Only with the continuing and growing coéperation and understanding 
among our three countries and among all the peace-loving nations can the 
highest aspiration of humanity be realized—a secure and lasting peace which 
will, in the words of the Atlantic Charter, ‘‘afford assurance that all the men 
in all the lands may live out their lives in freedom from fear and want.” 

Victory in this war and establishment of the proposed international or- 
ganization will provide the greatest opportunity in all history to create in 
the years to come the essential conditions of such a peace. 

Signed: Winston S. CHURCHILL 
FRANKLIN D. ROOSEVELT 
J. STALIN 


February 11, 1945. 


INTER-AMERICAN CONFERENCE ON WAR AND PEACE 
ACT OF CHAPULTEPEC ! 


March 3, 1945 


Declaration on reciprocal assistance and American solidarity by the 
governments represented at the inter-American conference on war and peace. 

Whereas: 

1. The peoples of the Americas, animated by a profound love of justice, 
remain sincerely devoted to the principles of international law; 

2. It is their desire that such principles, notwithstanding the present 
difficult circumstances, may prevail with greater force in future inter- 
national relations; 

3. The inter-American conferences have repeatedly proclaimed certain 
fundamental principles, but these must be reaffirmed and proclaimed at a 
time when the juridical bases of the community of nations are being estab- 
lished ; 

4. The new situation in the world makes more imperative than ever the 
union and solidarity of the American peoples, for the defense of their rights 
and the maintenance of international peace; 

5. The American states have been incorporating in their international 
law, since 1890, by means of conventions, resolutions and declarations, the 
following principles: 

(A) The proscription of territorial conquest and the nonrecognition of all 
acquisitions made by force. (First international conference of American 
states, 1890.) 

(B) The condemnation of intervention by a state in the internal or ex- 
ternal affairs of another. (Seventh International Conference of American 
States, 1933, and Inter-American Conference for the Maintenance of Peace, 
1936.) 

1 Department of State Bulletin, Vol. XII, No. 297 (Mar. 4, 1945), p. 339. 
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(C) The recognition that every war or threat of war affects directly or 
indirectly all civilized peoples, and endangers the great principles of liberty 
and justice which constitute the American ideal and the standard of its inter- 
national policy. (Inter-American Conference for the Maintenance of 
Peace, 1936.) 

(D) The procedure of mutual consultation in order to find means of 
peaceful codperation in the event of war or threat of war between American 
countries. (Inter-American Conference for the Maintenance of Peace, 
1936.) 

(E) The recognition that every act susceptible of disturbing the peace of 
America affects each and every one of them and justifies the initiation of the 
procedure of consultation. (Inter-American Conference for the Mainte- 
nance of Peace, 1936.) 

(F) That any difference or dispute between the American nations, whether 
its nature or origin, shall be settled by the methods of conciliation, or unre- 
stricted arbitration, or through the operation of international justice. 
(Inter-American Conference for the Maintenance of Peace, 1936.) 

(G) The recognition that respect for the personality, sovereignty and 
independence of each American state constitutes the essence of international 
order sustained by continental solidarity, which historically has been 
expressed and sustained by declarations and treaties in force. (Ninth Inter- 
national Conference of American States, 1938.) 

(H) The affirmation that respect for the faithful observance of treaties 
constitutes the indispensable rule for the development of peaceful relations 
between states and treaties can only be revised by agreement of the con- 
tracting parties. (Declaration of American principles, Eighth International 
Conference of American States, 1938.) 

(I) That in case the peace, security or territorial integrity of any American 
republic is threatened by acts of any nature that may impair them, they 
proclaim their common concern and their determination to make effective 
their solidarity, codrdinating their respective sovereign will by means of the 
procedure of consultation, using the measures which in each case the cir- 
cumstances may make advisable. (Declaration of Lima, Eighth Inter- 
national Conference of American States, 1938.) 

(J) That any attempt on the part of a non-American State against the 
integrity or inviolability of the territory, the sovereignty or the political 
independence of an American State shall be considered as an act of aggression 
against all the American States. (Declaration XV of the second meeting of 
the Ministers of Foreign Affairs, Havana, 1940.) 

6. The furtherance of these principles, which the American States have 
practiced in order to secure peace and solidarity between the nations of the 
continents, constitutes an effective means of contributing to the general 
system of world security and of facilitating its establishment; 

7. The security and solidarity of the continent are affected to the same 
extent by an act of aggression against any of the American States by a non- 
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American State, as by an American State against one or more American 
States. 
Parr [ 

Declaration: 

First. That all sovereign States are juridically equal amongst themselves. 

Second. ‘That every State has the right to the respect of its individuality 
and independence, on the part of the other members of the international 
community. 

Third. ‘That every attack of a state against the integrity or the inviola- 
bility of territory, or against the sovereignty or political independence of an 
American state, shall, conformably to Part III thereof, be considered as an 
act of aggression against the other states which sign this declaration. 

In any case, invasion by armed forces of one state into the territory of 
another, trespassing boundaries established by treaty and marked in accord- 
ance therewith, shall constitute an act of aggression. 

Fourth. That in case that acts of aggression occur or there may be 
reasons to believe that an aggression is being prepared by any American state, 
the states signatory to this declaration will consult amongst themselves in 
order to agree upon measures they think it may be advisable to take. 

Fifth. That during the war and until treaty arrangements recommended 
in Part II hereof, the signatories of this declaration recognize such threats 
and acts of aggression as indicated in paragraphs third and fourth above, 
constitute an interference with the war effort of the United Nation’s calling 
for such procedures, within the scope of their general constitutional and war 
powers, as may be found necessary including: 

Recall of chiefs of diplomatic missions; 

Breaking of diplomatic relations; 

Breaking of consular relations; 

Breaking of postal, telegraphic, telephonic, radio-telephonic relations; 

Interruption of economic, commercial and financial relations; 

Use of armed force to prevent or repel aggression. 

Sixth. That the principles and procedure contained in this declaration 
shall become effective immediately, inasmuch as any act of aggression or 
threat of aggression during the present state of war interferes with the war 
effort of the United Nations to obtain victory. Henceforth, and with the 
view that the principles and procedure herein stipulated shall conform with 
the constitutional principles of each republic, the respective governments 
shall take the necessary steps to perfect this instrument in order that it shall 
be in force at all times. 

Part II 


Recommendation. 

The inter-American conference on problems of war and peace recommends: 

That for the purpose of meeting threats of acts of aggression against any 
American republic following the establishment of peace, the governments of 
the American republics should consider the conclusion, in accordance with 
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their constitutional processes, of a treaty establishing procedures whereby 
such threats or acts may be met by: 

The use, by all or some of the signatories of said treaty thereto, of any one 
or more of the following measures: 

Recall of chiefs of diplomatic missions; 

Breaking of diplomatic relations; 

Breaking of consular relations; 

Breaking of postal, telegraphic, telephonic, radio-telephonic relations; 

Interruption of economic, commercial and financial relations; use of armed 
force to prevent or repel agression. 


Part III 


This declaration and recommendation provide for a regional arrangement 
for dealing with matters relating to the maintenance of international peace 
and security as are appropriate of regional action and procedures referred to 
therein shall be consistent with the purposes and principles of the general 
international organization when formed. 

This declaration and recommendation shall be known by the name of Act 
of Chapultepec. 


INTERNATIONAL CIVIL AVIATION CONFERENCE * 


FINAL ACT AND APPENDIXES 
December 7, 1944 


The Governments of Afghanistan, Australia, Belgium, Bolivia, Brazil, 
Canada, Chile, China, Colombia, Costa Rica, Cuba, Czechoslovakia, 
Dominican Republic, Ecuador, Egypt, El Salvador, Ethiopia, France, 
Greece, Guatemala, Haiti, Honduras, Iceland, India, Iran, Iraq, Ireland, 
Lebanon, Liberia, Luxembourg, Mexico, Netherlands, New Zealand, Nica- 
ragua, Norway, Panama, Paraguay, Peru, Philippine Commonwealth, 
Poland, Portugal, Spain, Sweden, Switzerland, Syria, Turkey, Union of 
South Africa, United Kingdom, United States of America, Uruguay, Vene- 
zuela, and Yugoslavia; 

Having accepted the invitation extended to them by the Government of 
the United States of America to be represented at an International Civil 
Aviation Conference; 

Appointed their respective delegates, who are listed below by countries in 
the order of alphabetical precedence: tf 

Who met at Chicago, Illinois, on November 1, 1944, under the Temporary 
Presidency of Adolf A. Berle, Jr., Chairman of the Delegation of the United 
States of America. 


* Texts as released by Department of State. 
+t Names of delegates omitted here and in list of committees following. 


| 


) I THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Henrik de Kauffmann, Danish Minister at Washington, and Mom 
Rajawongse Seni Pramoj, Thai Minister at Washington, attended the First 
Plenary Session in response to an invitation extended by the Government 
of the United States to be present in a personal capacity. The Conference, 
on the recommendation of the Committee on Credentials, approved the 
attendance of the Danish Minister and the Thai Minister at the remaining 
sessions of the Conference. 

Warren Kelchner, Chief of the Division of International Conferences, 
Department of States of the United States, was designated, with the approval 
of the President of the United States, as Secretary General of the Conference, 
and Theodore P. Wright, Administrator of Civil Aeronautics, Civil Aero- 
nautics Administration, Department of Commerce of the United States, was 
designated Technical Secretary of the Conference. 

Adolf A. Berle, Jr., Chairman of the Delegation of the United States of 
America, was elected Permanent President of the Conference at the Second 
Plenary Session, held on November 2, 1944. 

Max Hymans, Chairman of the Delegation of France, and Kia-ngau 
Chang, Chairman of the Delegation of China, were elected Vice Presidents 
of the Conference. 

The Executive Committee, composed of the Chairmen of the respective 
Delegations, and presided over by the Temporary President of the Confer- 
ence, appointed a Steering Committee of the Conference, with the follow- 
ing membership: 

STEERING COMMITTEE 

The Temporary President appointed the following members of the 

General Committee constituted by the Conference: 
COMMITTEE ON NOMINATIONS 


COMMITTEE ON CREDENTIALS 


COMMITTEE ON RULES AND REGULATIONS 
On November 30, 1944, the Coérdinating Committee was appointed by 
the Executive Committee, with the following membership: 
Co6RDINATING COMMITTEE 


The Conference was divided into four Technical Committees. The 
officers of these Committees, as elected by the Conference, and officers of 
the Subcommittees established by the Committees, are listed below: 


COMMITTEE I 


MULTILATERAL AVIATION CONVENTION AND INTERNATIONAL 
AERONAUTICAL Bopy 


SUBCOMMITTEE 1 
International Organization 
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SUBCOMMITTEE 2 
Air Navigation Principles 
SUBCOMMITTEE 3 
Air Transportation Principles 
COMMITTEE II 
TECHNICAL STANDARDS AND PROCEDURES 
SUBCOMMITTEE | 
Communications Procedure; Airways System 
SUBCOMMITTEE 2 
Rules of the Air; Air Traffic Control Practices 
SUBCOMMITTEE 3 
Standards Governing the Licensing of Operating and Mechanical 
Personnel; Log Books 


SUBCOMMITTEE 4 
Airworthiness of Aircraft 
SUBCOMMITTEE 95 
Registration and Identification of Aircraft 
SUBCOMMITTEE 6 
Collection and Dissemination of Meteorological Information 


SUBCOMMITTEE 7 
Aeronautical Maps and Charts 


SUBCOMMITTEE 8 
Customs Procedures; Manifests 


SUBCOMMITTEE 9 
Accident Investigation, Including Search and Salvage 
SUBCOMMITTEE 10 
Publications and Forms 
COMMITTEE III 
PROVISIONAL AIR ROUTES 
SUBCOMMITTEE 
Standard Form of Provisional Route Agreements 
COMMITTEE IV 
INTERIM COUNCIL 


SUBCOMMITTEE 
Composition and Organization of the Interim Council 
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SUBCOMMITTEE 2 
Powers and Duties of the Interim Council 


The Final Plenary Session was held on December 7, 1944. 

As a result of the deliberations of the Conference, as recorded in the 
minutes and reports of the respective Committees and Subcommittees and 
of the Plenary Sessions, the following instruments were formulated: 


INTERIM AGREEMENT ON INTERNATIONAL CIvIL AVIATION 
CONVENTION ON INTERNATIONAL CiviL AVIATION 
INTERNATIONAL AIR SERVICES TRANSIT AGREEMENT 


INTERNATIONAL AIR TRANSPORT AGREEMENT 


The following resolutions and recommendations were adopted: 


I 
PREPARATION OF THE FINAL ACT 


The International Civil Aviation Conference 
Resolves: 

That the Secretariat be authorized to prepare the Final Act in accordance 
with the suggestions proposed by the Secretary General in Journal No. 34, 
December 4, 1944 and that the Codrdinating Committee review the text; 

That the Final Act contain the definitive texts of the instruments formu- 
lated by the Conference in plenary session, and that no changes be made 
therein at the Final Plenary Session. 


II 


Drarr TECHNICAL ANNEXES 
WHEREAS: 
The largest possible degree of international standardization of practice 
in many matters is important to safe, expeditious, and easy air navigation; 
and 


WHEREAS: 
These matters typically involve problems of great variety and complexity, 
and require that much new ground be explored; and 


WHEREAS: 

Considerable progress has been made, during the discussions of the present 
Conference, in the development of codes of practice agreed upon as proper | 
by the technicians participating in the discussions, but the time has been | 
too limited, and the number of personnel able to participate directly too 
small, to permit carrying the discussions to final conviction of the adequacy 
or correctness of certain of the determinations here made; 
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The International Civil Aviation Conference 
Resolves: 

That the drafts of annexes for an international civil aviation convention, 
which are attached hereto as Appendix V, be accepted by the Conference, 
upon the bases that: 

(a) The drafts as now presented shall be accepted by the participating 
States for immediate and continuing study; 

(b) They shall be accepted as constituting models of the desirable 
scope and arrangement of the several annexes; 

(c) The participating States undertake to forward to the Government 
of the United States (or to the Provisional International Civil Aviation 
Organization if it shall in the meantime have been established), by 
May 1, 1945, any recommendations which they may have for necessary 
additions, deletions, or amendments; 

(d) The Government of the United States (or the Provisional Inter- 
national Civil Aviation Organization) will transmit such suggestions to 
the other participating States in anticipation of meetings of the technical 
committees to be established by the Provisional International Civil 
Aviation Organization for dealing with the subject matter of the various 
documents, such meetings to be held as soon as practicable thereafter for 
the purpose of ultimate acceptance of the annexes in final form for 
attachment to a convention. 

(e) Meanwhile, in so far as the Technical Subcommittees have been 
able to agree on recommended practices, the States of the world, bearing 
in mind their present international obligations, are urged to accept these 
practices as ones toward which the national practices of the several 
States should be directed as far and as rapidly as may prove practicable. 


III 


TECHNICAL PERSONNEL 
WHEREAS: 

The development and maintenance of suitable international standards in 
matters relating to international air navigation will require constant analysis, 
by technically qualified personnel, of the development of the pertinent arts 
and of the various practices existing with respect thereto; 


The International Civil Aviation Conference 
Resolves: 

That the Provisional International Civil Aviation Organization, as soon 
as possible after its organization, should employ in its Secretariat a suitable 
body of personnel, expert in the fields of aeronautical science and practice 
in which continuing study will be particularly needed; and that such tech- 
nically qualified members of the Secretariat should be charged to analyze 
and report to the Provisional International Civil Aviation Organization on 
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problems relating to the drafting of international standards and recom- 
mended practices and to conduct and report on such other studies as will 
promote the safe and efficient conduct of international air transportation. 


IV 
MetTRrRIC SYSTEM 
WHEREAS: 
A standard system of measurements in all rules and regulations pertaining 
to air traffic on international and intercontinental airways would greatly 
contribute to the safety of these operations; and 


WHEREAS: 

It is considered of high importance that figures used in rules and regula- 
tions and other data, with which air crews and other operational personnel 
have to deal in the preparation of and during flights over various countries, 
should consist of round figures which can easily be remembered; 


The International Civil Aviation Conference 
Resolves: 

1. That in those cases in which it appears impracticable or undesirable to 
make use of the metric system as a primary international standard, units in 
publications and codes of practice directly affecting international air naviga- 
tion should be expressed both in the metric and English systems; and 

2. That the Provisional International Civil Aviation Organization shall 
make further unification of numbering and systems of dimensioning and 
specification of dimensions used in connection with international air naviga- 
tion the subject of continuing study and recommendation. 


V 
TRANSFER OF TITLE TO AIRCRAFT 
CONSIDERING: 
That the sale of aircraft to be used in international operations will render 
it desirable for the various governments to reach a common understanding on 
the legal questions involved in the transfer of title: 


The International Civil Aviation Conference 
Recommends: 

That the various governments represented at this International Civil 
Aviation Conference give consideration to the early calling of an inter- 
national conference on private international air law for the purpose of adopt- 
ing a convention dealing with the transfer of title to aircraft and that such 
private air law conference include in the bases of discussions: 


(a) The existing draft convention relating to mortgages, other real 
securities, and aerial privileges; and 

(b) The existing draft convention on the ownership of aircraft and 
the aeronautic register, 
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both of which were adopted by the Comité International Techniqued’ Experts 
Juridiques Aériens (CITEJA) in 1931. 
VI 
Rome CoNnvENTION (May 29, 1933) RELATING TO THE PRECAUTIONARY 
ATTACHMENT OF AIRCRAFT 
CONSIDERING: 

That the expeditious movement of aircraft in international commerce is 
essential in order that the fullest advantage may be derived from the rapid 
means of communication afforded by aircraft; 

That the seizure or detention of aircraft where the attaching creditor 
cannot invoke a judgment and execution obtained beforehand in the ordinary 
course of procedure, or an equivalent right of execution, affects the expedi- 
tious movement of aircraft in international commerce; 


The International Civil Aviation Conference 
Recommends: 

That the various governments represented at this International Civil 
Aviation Conference give consideration to the desirability of ratifying or 
adhering to the Convention for the Unification of Certain Rules Relating 
to the Precautionary Attachment of Aircraft, signed at Rome on May 29, 
1933, during the Third International Conference on Private Air Law, in 
so far as such governments have not already ratified or adhered to that 
Convention. 

VII 
RESUMPTION OF AND COORDINATION WITH THE SEssions oF CITEJA 
CONSIDERING: 

That the Comité International Technique d’Experts Juridiques Aériens 
(CITEJA), created pursuant to a recommendation adopted at the First 
International Conference on Private Air Law held at Paris in 1925, has made 
considerable progress in the development of a code of private international 
air law through the preparation of draft international conventions for final 
adoption at periodic international conferences on private air law; 

That the further elaboration of this code of private international air law 
through the completion of pending CITEJA projects and the initiation of 
new studies in the field of private air law will contribute materially to the 
development of international civil aviation: 


The International Civil Aviation Conference 
Recommends: 

1. That the various governments represented at this International Civil 
Aviation Conference give consideration to the desirability of bringing 
about the resumption at the earliest possible date of the CITEJA sessions 
which were suspended because of the outbreak of war, of making necessary 
contributions toward the expenses of the Secretariat of CITEJA, and of 
appointing legal experts to attend the CITEJA meetings; and 
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2. That consideration also be given by the various governments to the 
desirability of codrdinating the activities of CITEJA with those of the 
Provisional International Civil Aviation Organization and, after it shall have 
come into existence, of the permanent International Civil Aviation Organiza- 
tion established pursuant to the Convention on International Civil Aviation 
drawn up at Chicago on December 7, 1944. 


VIII 
STANDARD ForRM OF AGREEMENT FOR PROVISIONAL AIR ROUTES 


WHEREAS: 
The course of military events will free certain areas of the world from the 
interruption which the war has caused to civil air traffic; 


WHEREAS: 

The civil transport systems and facilities of many States have been reduced 
to a level which is far from adequate, but on the other hand there exist 
wide opportunities for utilizing the airplane, which has demonstrated its 
efficiency in rendering rapid transportation on a large scale basis, in bringing 
aid to needy countries and in hastening the return of normal trade and 
commerce; 


WHEREAS: 

The possibilities of air transportation are so great and at the same time 
so unpredictable, that it is desirable to promote early development in this 
field during a transitional period, in order to obtain practical experience for 
giving effect to more permanent arrangements at a later date; 


WHEREAS: 
Every State has complete and exclusive sovereignty over the airspace 
above its territory; and 


WHEREAS: 

It is desirable that there should be as great a measure of uniformity as 
possible in any agreements that may be made between States for the opera- 
tion of air services; 


The International Civil Aviation Conference 
Recommends: 

1. That each State undertake to refrain from including specific provisions 
in an agreement which grant exclusive rights of transit, non-traffic stop, and 
commercial entry to any other State or airline, or from making any agree- 
ment excluding or discriminating against the airlines of any State, and will 
terminate any existing exclusive or discriminatory rights as soon as such 
action can be taken under presently outstanding agreements; 

2. That the clauses contained in the draft form of standard agreement 
hereinafter set out shall be regarded as standard clauses for incorporation 
in the agreements referred to above, tt being understood that the right is 
reserved to the States concerned to effect such changes of wording as may 


we 


OFFICIAL DOCUMENTS 119 


be necessary in the particular case and to add additional clauses so long as 
such changes or additions are not inconsistent with the standard clauses, it 
being further understood that nothing herein shall prevent any State from 
entering into agreements with airlines of other States provided that such 
agreements shall incorporate the aforementioned standard clauses to the 
extent that these may be applicable: 


Form OF STANDARD AGREEMENT FOR PROVISIONAL AIR ROUTES 


(1) The contracting parties grant the rights specified in the Annex * 
hereto necessary for establishing the international civil air routes and 
services therein described, whether such services be inaugurated im- 
mediately or at a later date at the option of the contracting party to 
whom the rights are granted. 

(2) (a) Each of the air services so described shall be placed in opera- 
tion as soon as the contracting party to whom the right has been granted 
by paragraph (1) to designate an airline or airlines for the route con- 
cerned has authorized an airline for such route, and the contracting party 
granting the right shall, subject to Article (7) hereof, be bound to give 
the appropriate operating permission to the airline or airlines concerned; 
provided that the airline so designated may be required to qualify before 
the competent aeronautical authorities of the contracting party grant- 
ing the rights under the laws and regulations normally applied by these 
authorities before being permitted to engage in the operations contem- 
plated by this Agreement; and provided that in areas of hostilities or of 
military occupation, or in areas affected thereby, such inauguration shall 
be subject to the approval of the competent military authorities. 

(b) It is understood that any contracting party granted commercial 
rights under this Agreement should exercise them at the earliest prac- 
ticable date except in the case of temporary inability to do so. 

(3) Operating rights which may have been granted previously by 
any of the contracting parties to any State not a party to this Agreement 
or to an airline shall continue in force according to their terms. 

(4) In order to prevent discriminatory practices and to assure 
equality of treatment, it is agreed that: 

(a) Each of the contracting parties may impose or permit to be 
imposed just and reasonable charges for the use of airports, and other 
facilities. Each of the contracting parties agrees, however, that these 
charges shall not be higher than would be paid for the use of such air- 


* An Annex will include a description of the routes and of the rights granted whether of 
transit only, of non-traffic stops or of commercial entry as the case may be, and the condi- 
tions incidental to the granting of the rights. Where rights of non-traffic stop or commercial 
rights are granted, the Annex will include a designation of the ports of call at which stops 
can be made, or at which commercial rights for the embarkation and disembarkation of 
passengers, cargo and mail are authorized, and a statement of the contracting parties to 
whom the respective rights are granted. 
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ports and facilities by its national aircraft engaged in similar inter- 
national services. 

(b) Fuel, lubricating oils and spare parts introduced into the territory 
of a contracting party by another contracting party or its nationals, and 
intended solely for use by aircraft of such other contracting party shall 
be accorded national and most-favored-nation treatment with respect 
to the imposition of customs duties, inspection fees or other national 
duties or charges by the contracting party whose territory is entered. 

(c) The fuei, lubricating oils, spare parts, regular equipment and 
aircraft stores retained on board civil aircraft of the airlines of the con- 
tracting parties authorized to operate the routes and services described 
in the Annex shall, upon arriving in or leaving the territory of other con- 
tracting parties, be exempt from customs, inspection fees or similar 
duties or charges, even though such supplies be used or consumed by 
such aircraft on flights in that territory. 

(5) Certificates of airworthiness, certificates of competency and 
licenses issued or rendered valid by one contracting party shall be recog- 
nized as valid by the other contracting parties for the purpose of operat- 
ing the routes and services described in the Annex. Each contracting 
party reserves the right, however, to refuse to recognize, for the purpose 
of flight above its own territory, certificates of competency and licenses 
granted to its own nationals by another State. 

(6) (a) The laws and regulations of a contracting party relating to the 
admission to or departure from its territory of aircraft engaged in inter- 
national air navigation, or to the operation and navigation of such air- 
craft while within its territory, shall be applied to the aircraft of all 
contracting parties without distinction as to nationality, and shall be 
complied with by such aircraft upon entering or departing from or while 
within the territory of that party. 

(b) The laws and regulations of a contracting party as to the admis- 
sion to or departure from its territory of passengers, crew, or cargo of 
aircraft, such as regulations, relating to entry, clearance, immigration, 
passports, customs, and quarantine shall be complied with by or on 
behalf of such passengers, crew, or cargo upon entrance into or departure 
from, or while within the territory of that party. 

(7) Each contracting party reserves the right to withhold or revoke 
a certificate or permit to an airline of another State in any case where it 
is not satisfied that substantial ownership and effective control are 
vested in nationals of a party to this Agreement, or in case of failure 
of an airline to comply with the laws of the State over which it operates, 
as described in Article (6) hereof, or to perform its obligations under 
this Agreement. 

(8) This Agreement and all contracts connected therewith, shall be reg- 
istered with the Provisional International Civil Aviation Organization. 
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(9) [Where desired, here insert provisions for arbitration, the details 
of which will be a matter for negotiation between the parties to each 
agreement. | 

(10) This Agreement shall continue in force until such time as it may 
be amended, or superseded by a general multilateral air convention, 
provided, however, that the rights for services granted under this 
Agreement may be terminated by giving one year’s notice to the con- 
tracting party whose airlines are concerned. Such notice may be given 
at any time after a period of two months to allow for consultation be- 
tween the contracting party giving notice and the contracting parties 
served by the routes. 

IX 
DocuMENTs AND ForMs 
The International Civil Aviation Conference 
Resolves: 

That the Provisional International Civil Aviation Organization, when 
established, be requested to give consideration to the question of the publica- 
tion of flight documents and forms in representative languages of areas 
through which major international air routes are operated. 


RECOMMENDATION THAT CERTAIN MATTERS BE REFERRED 
TO THE INTERIM COUNCIL FOR STUDY 
The International Civil Aviation Conference 
Recommends: 

That the matters on which it has not been possible to reach agreement 
between the States represented at this Conference, in particular the matters 
comprehended within the headings of Articles II, X, XI and XII of Docu- 
ment 358 (Draft of a Section of an International Air Convention Relating 
Primarily to Air Transport), together with Conference Documents 384, 385, 
400, 407, and 429, and all other documentation relating thereto, be re- 
ferred to the Interim Council provided for in the Interim Agreement on 
International Civil Aviation drawn up at Chicago on December 7, 1944, 
with instructions to give these matters continuing study and to submit 
a report thereon with recommendations to the Interim Assembly as soon as 
practicable. 

XI 
PUBLICATION OF DOCUMENTATION 
The International Civil Aviation Conference 
Resolves: 

That the Government of the United States of America be authorized to 
publish the Final Act of this Conference; the Reports of the Committees; 
the Minutes of the Public Sessions; the Texts of any Multilateral Agreements 


122 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


concluded at the Conference; and to make available for publication such 
additional documents in connection with the work of this Conference as in its 
judgment may be considered in the public interest. 


XII 


The International Civil Aviation Conference 
Resolves: 

1. To express its gratitude to the President of the United States, Franklin 
D. Roosevelt, for his initiative in convening the present Conference and for 
its preparation; : 

2. To express to its President, Adolf A. Berle, Jr., its deep appreciation 
for the admirable manner in which he has guided the Conference; 

3. To express to the Officers and Staff of the Secretariat its appreciation 
for their untiring services and diligent efforts in contributing to the attain- 
ment of the objectives of the Conference. 

IN WITNESS WHEREOF, the following Delegates sign the present Final 
Act. 

Dons at Chicago the seventh day of December 1944, in the English lan- 
guage. A text drawn up in the English, French, and Spanish languages, 
each of which shall be of equal authenticity, shall be opened for signature at 
Washington, D. C. Both texts shall be deposited in the archives of the 
Government of the United States of America, and certified copies shall be 
transmitted by that Government to each of the governments represented at 
the Conference. 


APPENDIX I 


Interim Agreement on International Civil Aviation * 


The undersigned, on behalf of their respective governments, agree to the 
following: 
ARTICLE I 
THE PROVISIONAL ORGANIZATION 


Section 1 
Provisional international organization 
The signatory States hereby establish a provisional international organiza- 
tion of a technical and advisory nature of sovereign States for the purpose of 
collaboration in the field of international civil aviation. The organization 
shall be known as the Provisional International Civil Aviation Organization. 


Section 2 


Structure of provisional organization 
The Organization shall consist of an Interim Assembly and an Interim 
Council, and it shall have its seat in Canada. 


*Accepted by the United States on February 8, 1945: Department of State Bulletin, No. 
294 (February 11, 1945), p. 198. 
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Section 3 


Duration of interim period 

The Organization is established for an interim period which shall last until 
a new permanent convention on international civil aviation shall have come 
into force or another conference on international civil aviation shall have 
agreed upon other arrangements; Provided, however, That the interim period 
shall in no event exceed three years from the coming into force of the present 
Agreement. 


Section 4 
Legal capacity 
The Organization shall enjoy in the territory of each member State such 
legal capacity as may be necessary for the performance of its functions. Full 
juridical personality shall be granted wherever compatible with the constitu- 
tion and laws of the State concerned. 


ARTICLE II 
THE INTERIM ASSEMBLY 


Section 1 
Meetings of Assembly 
The Assembly shall meet annually and shall be convened by the Council 
at a suitable time and place. Extraordinary meetings of the Assembly may 
be held at any time upon call of the Council or at the request of any ten 
member States of the Organization addressed to the Secretary General. 


Representation and voting power in Assembly 

All member States shall have equal right to be represented at the meetings 
of the Assembly and each member State shall be entitled to one vote. Dele- 
gates representing member States may be assisted by technical advisers who 
may participate in the meetings but shall have no vote. 


Quorum of Assembly 

A majority of the member States is required to constitute a quorum for 
the meetings of the Assembly. Unless otherwise provided herein, voting of 
the Assembly shall be by a simple majority of the member States present. 


Section 2 


Powers and duties of Assembly 
The powers and duties of the Assembly shall be to: 

1. Elect at each meeting its President and other officers. 

2. Elect the member States to be represented on the Council, as pro- 
vided in Article III, Section 1. 

3. Examine, and take appropriate action upon, the reports of the Coun- 
cil and decide upon any matter referred to it by the Council. 

4. Determine its own rules of procedure and establish such subsidiary 
commissions and committees as may be necessary or advisable. 
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5. Approve an annual budget and determine the financial arrangements 
of the Organization. 

6. At its discretion, refer to the Council any specific matter for its 
consideration and report. 

7. Delegate to the Council all the powers and authority that may be 
considered necessary or advisable for the discharge of the duties of 
the Organization. Such delegations of authority may be revoked 
or modified at any time by the Assembly. 

8. Deal with any matter within the sphere of action of the Organization 
not specifically assigned to the Council. 


ARTICLE III 
THE INTERIM COUNCIL 


Section 1 

Composition of Council 

The Council shall be composed of not more than 21 member States elected 
by the Assembly for a period of two years. In electing the members of the 
Council, the Assembly shall give adequate representation (1) to those mem- 
ber States of chief importance in air transport, (2) to those member States 
not otherwise included which make the largest contribution to the provision 
of facilities for international civil air navigation, and (3) to those member 
States not otherwise included whose election will insure that all major geo- 
graphical areas of the world are represented. 


Filling vacancies on Council 

Any vacancy on the Council shall be filled by the Assembly at its next 
meeting. Any member State of the Council so elected shall hold office 
for the remainder of its predecessor’s term of office. 


Section 2 


No representative of a member State on the Council shall be actively 
associated with the operation of an international air service or financially 
interested in such a service. 

Section 3 
Officers of Council 

The Council shall elect, and determine the emoluments of, a President, for 
a term not to exceed the interim period. The President shall have no vote. 
The Council shall also elect from among its members one or more Vice 
Presidents, who shall retain their right to vote when serving as Acting Presi- 
dent. The President need not be selected from the members of the Council 
but if a member is elected, his seat shall be deemed vacant and it shall be 
filled by the State which he represented. 


Duties of the President 

The President shall convene, and preside at, the meetings of the Council; 
he shall act as the Council’s representative; and he shall carry out such 
functions on behalf of the Council as may be assigned to him. 
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Decisions of Council ; 
Decisions by the Council will be deemed valid only when approved by a 
majority of all the members of the Council. 


Section 4 


Participation in matters before Council 
Any member State not a member of the Council may participate in the 
deliberations of the Council whenever any decision is to be taken which espe- 
cially concerns such member State. Such member State, however, shall not 
have the right to vote; provided that, in any case in which there is a dispute 
between one or more member States who are not members of the Council 
and one or more member States who are members of the Council, any State 
within the second category which is a party to the dispute shall have no 
right to vote on that dispute. 
Section 6 
Powers and duties of Council 
The powers and duties of the Council shall be to: 
1. Carry out the directives of the Assembly. 
2. Determine its own organization and rules of procedure. 
3. Determine the method of appointment, emoluments, and conditions 
of service of the employees of the Organization. 
Appoint a Secretary General. 
5. Provide for the establishment of any subsidiary working groups 
which may be considered desirable, among which there shall be the 
following interim committees: 


a. A Committee on Air Transport, 
b. A Committee on Air Navigation, and 
ec. A Committee on International Convention on Civil Aviation. 


If a member State so desires, it shall have the right to appoint a 
representative on any such interim committee or working group. 

6. Prepare and submit to the Assembly budget estimates of the Organ- 
ization, and statements of accounts of all receipts and expenditures 
and to authorize its own expenditures. 

7. Enter into agreements with other international bodies when it deems 
advisable for the maintenance of common services and for common 
arrangements concerning personnel and, with the approval of the 
Assembly, enter into such other arrangements as may facilitate the 
work of the Organization. 


Section 6 
Functions of Council 
In addition to the powers and authority which the Assembly may delegate 
to it, the functions of the Council shall be to: 
1. Maintain liaison with the member States of the Organization, calling 
upon them for such pertinent data and information as may be 
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required in giving consideration to recommendations made by 


them. 


2. Receive, register, and hold open to inspection by member States all 
existing contracts and agreements relating to routes, services, landing 


rights, 


airport facilities, or other international air matters to which 


any member State or any airline of a member State is a party. 
3. Supervise and coérdinate the work of: 
a. The Committee on Air Transport, whose functions shall be to: 


(1) 


Observe, correlate, and continuously report upon the facts 
concerning the origin and volume of international air traffic 
and the relation of such traffic, or the demand therefor, to the 
facilities actually provided. 

Request, collect, analyze and report on information with 
respect to subsidies, tariffs, and costs of operation. 

Study any matters affecting the organization and operation of 
international air services, including the international owner- 
ship and operation of international trunk lines. 

Study and report with recommendations to the Assembly as 
soon as practicable on the matters on which it has not been 
possible to reach agreement among the nations represented at 
the International Civil Aviation Conference, convened in 
Chicago, November 1, 1944, in particular the matters com- 
prehended within the headings of Articles II, X, XI, and XII 
of Conference Document 422, together with Conference Docu- 
ments 384, 385, 400, 407, and 429, and all other documenta- 
tion relating thereto. 


b. The Committee on Air Navigation, whose functions shall be to: 


(1) 


(2) 


(3) 


Study, interpret and advise on standards and procedures 
with respect to communications systems and air navigation 
aids, including ground marks; rules of the air and air traffic 
control practices; standards governing the licensing of operat- 
ing and mechanical personnel; airworthiness of aircraft; regis- 
tration and identification of aircraft; meteorological protec- 
tion of international aeronautics; logbooks and manifests; 
aeronautical maps and charts; airports; customs, immigra- 
tion, and quarantine procedure; accident investigation, in- 
cluding search and salvage; and the further unification of 
numbering and systems of dimensioning and specification of di- 
mensions used in connection with international air navigation. 
Recommend the adoption, and take all possible steps to secure 
the application, of minimum requirements and standard proce- 
dures with respect to the subjects in the preceding paragraph. 
Continue the preparation of technical documents, in accord- 
ance with the recommendations of the International Civil 
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Aviation Conference approved at Chicago on December 7, 
1944, and with the resulting suggestions of the member 
States, for attachment to the Convention on International 
Civil Aviation, signed at Chicago on December 7, 1944. 

c. The Committee on International Convention on Civil Aviation, 
whose functions shall be to continue the study of an international 
convention on civil aviation. 

4. Receive and consider the reports of the committees and working 
groups. 

5. Transmit to each member State the reports of these committees and 
working groups and the findings of the Council thereon. 

6. Make recommendations with respect to technical matters to the 
member States of the Assembly individually or collectively. 

7. Submit an annual report to the Assembly. 

8. When expressly requested by all the parties concerned, act as an 
arbitral body on any differences arising among member States relat- 
ing to international civil aviation matters which may be submitted 
to it. The Council may render an advisory report or, if the parties 
concerned so expressly decide, they may obligate themselves in ad- 
vance to accept the decision of the Council. The procedure to 
govern the arbitral proceedings shall be determined in agreement 
between the Council and all the interested parties. 

9. On direction of the Assembly, convene another conference on inter- 
national civil aviation; or at such time as the Convention is ratified, 
convene the first Assembly under the Convention. 


ARTICLE IV 
THE SECRETARY GENERAL 


Functions of Secretary General 

The Secretary General shall be the chief executive and administrative 
officer of the Organization. The Secretary General shall be responsible to 
the Council as a whole and, following established policies of the Council, 
shall have full power and authority to carry out the duties assigned to him 
by the Council. The Secretary General shall make periodic reports to the 
Council covering the progress of the Secretariat’s activities. The Secretary 
General shall appoint the staff of the Secretariat. He shall likewise appoint 
the secretariat and staff necessary to the functioning of the Assembly, of the 
Council, and of Committees or such working groups as are mentioned in the 
present Agreement or may be constituted pursuant thereto. 


ARTICLE V 


FINANCES 


Each member State shall bear the expenses of its own delegation to the 
Assembly and the salary, travel and other expenses of its own delegate on the 
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Council and of its representatives on committees or subsidiary working 
groups. 
Contributions 

The expenses of the organization shall be borne by the member States in 
proportions to be decided by the Assembly. Funds shall be advanced by 
each member State to cover the initial expenses of the Organization. 


Suspension for financial delinquency 

The Assembly may suspend the voting power of any member State that 
fails to discharge, within a reasonable period, its financial obligations to the 
Organization. 

ARTICLE VI 
SPECIAL DUTIES 

The Organization shall also carry out the functions placed upon it by the 
International Air Services Transit Agreement and by the International Air 
Transport Agreement drawn up at Chicago on December 7, 1944, in ac- 
cordance with the terms and conditions therein set forth. 

Members of the Assembly and the Council who have not accepted the 
International Air Services Transit Agreement or the International Air 
Transport Agreement drawn up at Chicago on December 7, 1944 shall not 
have the right to vote on any questions referred to the Assembly or Council 
under the provisions of the relevant Agreements. 


ARTICLE VII 


TRANSFER OF FUNCTIONS, RECORDS, AND PROPERTY 


The exercise of any functions which shall have been herein assigned to 
the Provisional Organization shall cease at any time that those particular 
functions have been completed or transferred to another international or- 
ganization. At the time of the coming into force of the Convention on 
International Civil Aviation signed at Chicago, December 7, 1944, the rec- 
ords and property of the Provisional Organization shall be transferred to the 
International Civil Aviation Organization established under the above- 
mentioned Convention. 

ARTICLE VIII 


FLIGHT OVER TERRITORY OF MEMBER STATES 


Section 1 
Sovereignty 
The member States recognize that every State has complete and exclusive 
sovereignty over the airspace above its territory. 


Section 2 


Territory 

For the purposes of this Agreement the territory of a State shall be deemed 
to be the land areas and territorial waters adjacent thereto under the sover- 
eignty, suzerainty, protection or mandate of such State. 
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Section 3 
Civil and state aircraft 
This Agreement shall be applicable only to civil aircraft, and shall not be 
applicable to State aircraft. Aircraft used in military, customs and police 
services shall be deemed to be State aircraft. 


Section 4 

Landing at customs airport 

Except in a case where, under the terms of an agreement or of a special 
authorization, aircraft are permitted to cross the territory of a member 
State without landing, every aircraft which enters the territory of a member 
State shall, if the regulations of that State so require, land at an airport 
designated by that State for the purpose of customs and other examination. 
On departure from the territory of a member State, such aircraft shall de- 
part from a similarly designated customs airport. Particulars of all desig- 
nated customs airports shall be published by the State and transmitted to 
the Provisional International Civil Aviation Organization for communica- 
tion to all other member States. 


Section 5 

Applicability of air regulations 

Subject to the provisions of this Agreement, the laws and regulations of a 
member State relating to the admission to or departure from its territory of 
aircraft engaged in international air navigation, or to the operation and 
navigation of such aircraft while within its territory, shall be applied to the 
aircraft of all member States without distinction as to nationality, and shall 
be complied with by such aircraft upon entering or departing from or while 
within the territory of that State. 


Section 6 

Rules of the air, et cetera 

Each member State undertakes to adopt measures to insure that every air- 
craft flying over or maneuvering within its territory and that every aircraft 
carrying its nationality mark, wherever it may be, shall comply with the 
rules and regulations relating to the flight and maneuver of aircraft there in 
force. Each member State undertakes to insure the prosecution of all 
persons violating the regulations applicable. 


Section 7 

Entry and clearance regulations 

The laws and regulations of a member State as to the admission to or 
departure from its territory of passengers, crew, or cargo of aircraft, such as 
regulations relating to entry, clearance, immigration, passports, customs, and 
quarantine shall be complied with by or on behalf of such passengers, crew or 
cargo upon entrance into or departure from, or while within the territory of 
that State. 
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Section 8 

Prevention of spread of disease 
The member States agree to take effective measures to prevent the spread 

by means of air navigation of cholera, typhus (epidemic), smallpox, yellow 
fever, and plague, and such other communicable diseases as the member 
States shall from time to time decide to designate, and to that end member 
States will keep in close consultation with the agencies concerned with inter- 
national regulations relating to sanitary measures applicable to aircraft. 
Such consultation shall be without prejudice to the application of any 
existing international convention on this subject to which the member States 
may be parties. 

Section 9 


Each member State may, subject to the provisions of this Agreement, 


Designation of routes and airports 
1. Designate the route to be followed within its territory by any inter- 
national air service and the airports which any such service may use; 
Charges for use of airports and facilities 
2. Impose or permit to be imposed on any such service just and reason- 
able charges for the use of such airports and other facilities; these 
charges shall not be higher than would be paid for the use of such 
airports and facilities by its national aircraft engaged in similar 
international services; 
provided that, upon representation by an interested member State, the 
charges imposed for the use of airports and other facilities shall be subject to 
review by the Council, which shall report and make recommendations 
thereon for the consideration of the State or States concerned. 


Section 10 
Search of aircraft 
The appropriate authorities of each of the member States shall have the 
right, without unreasonable delay, to search aircraft of the other member 
States on landing or departure, and to inspect the certificates and other 
documents prescribed by this Agreement. 


ARTICLE IX 
MEASURES TO FACILITATE AIR NAVIGATION 
Section 1 


Air navigation facilities 

Each member State undertakes, so far as it may find practicable, to make 
available such radio facilities, such meteorological services, and such other 
air navigation facilities as may from time to time be required for the opera- 
tion of safe and efficient scheduled international air services under the 
provisions of this Agreement. 
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Section 2 
Aircraft in distress 
Each member State undertakes to provide such measures of assistance to 
aircraft in distress in its territory as it may find practicable, and to permit, 
subject to the control of its own authorities, the owners or authorities of the 
State in which the aircraft is registered to provide such measures of assistance 
as may be necessitated by the circumstances. 


Section 3 

Investigation of accidents 

In the event of an accident to an aircraft of a member State occurring 
in the territory of another member State, and involving death or serious in- 
jury, or indicating serious technical defect in the aircraft or air navigation 
facilities, the State in which the accident occurs will institute an inquiry 
into the circumstances of the accident. The State in which the aircraft is 
registered shall be given the opportunity to appoint observers to be present 
at the inquiry and the State holding the inquiry shall communicate the re- 
port and findings in the matter to that State. 


ARTICLE X 
CONDITIONS TO BE FULFILLED WITH RESPECT TO AIRCRAFT 


Section 1 
Documents carried in aircraft 
Every aircraft of a member State, engaged in international navigation, 
shall carry the following documents: 


(a) Its certificate of registration. 

(b) Its certificate of airworthiness. 

(c) The appropriate licenses for each member of the crew. 

(d) Its journey log book. 

(e) If it is equipped with radio apparatus, the aircraft radio station 
license. 

(f) If it carries passengers, a list of their names and places of embarka- 
tion and destination. 

(g) If it carries cargo, a manifest and detailed declaration of the cargo. 


Section 2 

Aircraft radio equipment 

(a) Aircraft of each member State may, in or over the territory of other 
member States, carry radio transmitting apparatus only if a license to install 
and operate such apparatus has been issued by the appropriate authorities 
of the State in which the aircraft is registered. The use of radio transmitting 
apparatus in the territory of the member State whose territory is flown over 
shall be in accordance with the regulations prescribed by that State. 

(b) Radio transmitting apparatus may be used only by members of the 
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flight crew who are provided with a special license for the purpose, issued 
by the appropriate authorities of the State in which the aircraft is reg- 
istered. 
Section 3 
Certificates of airworthiness 
Every aircraft engaged in international navigation shall be provided with 
a certificate of airworthiness issued or rendered valid by the State in which 
it is registered. 
Section 4 
Licenses of personnel 
(a) The pilot of every aircraft and the other members of the operating 
crew of every aircraft engaged in international navigation shall be provided 
with certificates of competency and licenses issued or rendered valid by the 
State in which the aircraft is registered. 
(b) Each member State reserves the right to refuse to recognize, for the 
purpose of flight above its own territory, certificates of competency and 
licenses granted to any of its nationals by another member State. 


Section 5 
Recognition of certificates and licenses 
Subject to the provisions of Section 4 (b), certificates of airworthiness and 
certificates of competency and licenses issued or rendered valid by the mem- 
ber State in which the aircraft is registered, shall be recognized as valid by 
the other member State. 
Section 6 
Journey logbooks 
There shall be maintained in respect of every aircraft engaged in inter- 
national navigation a journey log book in which shall be entered particulars 
of the aircraft, its crew and each journey. 


Section 7 


Photographic apparatus 
Each member State may prohibit or regulate the use of photographic 
apparatus in aircraft over its territory. 


ARTICLE XI 


AIRPORTS AND AIR NAVIGATION FACILITIES 


Airports and atr navigation facilities 

Where a member State desires assistance in the provision of airports or 
air navigation facilities in its territory, the Council may make arrangements 
for the provision of such assistance so far as may be practicable in accordance 
with the provisions of Chapter XV of the Convention on International Civil 
Aviation signed at Chicago, December 7, 1944. 
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ARTICLE XII 
JOINT OPERATING ORGANIZATIONS AND ARRANGEMENTS 


Section 1 

Constituting joint organizations 

Nothing in this Agreement shall prevent two or more member States from 
constituting joint air transport operating organizations or international 
operating agencies and from pooling their air services on any routes or in any 
regions, but such organizations or agencies and such pooled services shall be 
subject to all the provisions of this Agreement, including those relating to 
the registration of agreements with the Council. 


Section 2 


The Council may suggest to member States concerned that they form 
joint organizations to operate air services on any routes or in any regions. 


Section 3 
Participation in operating organizations 
A State may participate in joint operating organizations or in pooling ar- 
rangements, either through its government or through an airline company 
or companies designated by its government. The companies may, at the 
sole discretion of the State concerned, be State-owned or partly State-owned 
or privately owned. 


ARTICLE XIII 
UNDERTAKINGS OF MEMBER STATES 


Section 1 
Filing contracts 
Each member State undertakes to transmit to the Council copies of all 
existing and future contracts and agreements relating to routes, services, 
landing rights, airport facilities, or other international air matters to which 
any member State or any airline of a member State is a party, as described 
in Article III, Section 6, Subsection 2. 


Section 2 
Filing statistics 
Each member State undertakes to require its international airlines to file 
with the Council, in accordance with requirements laid down by the Council, 
traffic reports, cost statistics, and financial statements as described in 
Article III, Section 6, Subsection 3, 2, (1) and (2), showing, among other 
things, all receipts and the sources thereof. 


Section 3 
Application of aviation practices 
The member States undertake, with respect to the matters set forth in 
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Article III, Section 6, Subsection 3, b, (1), to apply, as rapidly as possible, 
in their national civil aviation practices, the general recommendations of the 
International Civil Aviation Conference, convened in Chicago, November 1, 
1944, and such recommendations as will be made through the continuing 
study of the Council. 


ARTICLE XIV 
WITHDRAWAL 


Any member State, a party to the present Agreement, may withdraw 
therefrom on six months’ notice given by it to the Secretary General, who 
shall at once inform all the member States of the Organization of such 
notice of withdrawal. 


ARTICLE X V 
DEFINITIONS 


For the purpose of this Agreement the expression: 
(a) ‘‘ Air service” means any scheduled air service performed by aircraft 
for the public transport of passengers, mail or cargo. 
(b) ‘International air service’? means an air service which passes 
through the air space over the territory of more than one State. 
(c) ‘‘Airline” means any air transport enterprise offering or operating 
an international air service. 


ARTICLE XVI 


ELECTION OF FIRST INTERIM COUNCIL 


Composition of first council 

The first Interim Council shall be composed of the States elected for that 
purpose by the International Civil Aviation Conference convened in Chicago 
on November 1, 1944, provided that no State thus elected shall become a 
member of the Council until it has accepted the present Agreement and 
unless such acceptance has taken place within six months after December 7, 
1944. In no case shall the term of office of a State as a member of the first 
Interim Council begin before or go beyond the period of two years, starting 
from the coming into force of the present Agreement. 
Taking seat on Council 

Each State so elected to the Interim Council shall take its seat in the 
Council upon acceptance by that State of this Agreement or upon the entry 
into force of this Agreement, whichever is the later date, and it shal) hold 
its seat until the end of the two years following the coming into force of this 
Agreement, Provided, that any State so elected to the Council which does not 
accept this Agreement within six months after the above-mentioned election 
shall not become a member of the Council and the seat shall remain vacant 
until the next meeting of the Assembly. 
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ArtTicLE XVII 


SIGNATURES AND ACCEPTANCES OF AGREEMENT 
Signing the Agreement 
The undersigned delegates to the International Civil Aviation Conference, 
convened in Chicago on November 1, 1944, have affixed their signatures to 
the present Interim Agreement with the understanding that the Government 
of the United States of America shall be informed at the earliest possible 
date by each of the Governments on whose behalf the Agreement has been 
signed whether signature on its behalf shall constitute an acceptance of the 
Agreement by that Government and an obligation binding upon it. 


Acceptance of Agreement 

Any State, a member of the United Nations and any State associated with 
them, as well as any State which remained neutral during the present world 
conflict, not a signatory to this Agreement, may accept the present Agree- 
ment as an obligation binding upon it by notification of its acceptance to 
the Government of the United States, and such acceptance shall become 
effective upon the date of the receipt of such notification by that Government. 


Coming into force 

The present Interim Agreement shall come into force when it has been 
accepted by 26 States. Thereafter it will become binding as to each other 
State indicating its acceptance to the Government of the United States on 
the date of the receipt of the acceptance by that Government. 

The Government of the United States shall inform all governments repre- 
sented at the International Civil Aviation Conference referred to of the 
date on which the present Interim Agreement comes into force and shall like- 
wise notify them of all acceptances of the Agreement. 

IN WITNESS WHEREOF, the undersigned, having been duly authorized sign 
this Agreement on behalf of their respective governments on the dates 
appearing opposite their signatures. 

Done at Chicago the seventh day of December 1944, in the English lan- 
guage. A text drawn up in the English, French, and Spanish languages, 
each of which shall be of equal authenticity, shall be opened for signature 
at Washington, D. C. Both texts shall be deposited in the archives of the 
Government of the United States of America, and certified copies shall be 
transmitted by that Government to the governments of all the States which 
may sign and accept this Agreement. 


APPENDIX III 
International Air Services Transit Agreement * 
The States which sign and accept this International Air Services Transit 
Agreement, being members of the International Civil Aviation Organization, 
declare as follows: 


* Above, p. 122, note. Appendixes II and V are not reproduced here. 
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ARTICLE 


Section 1 


Each contracting State grants to the other contracting States the fol- 
lowing freedoms of the air in respect of scheduled international air services: 

(1) The privilege to fly across its territory without landing; 

(2) The privilege to land for non-traffic purposes. 

The privileges of this section shall not be applicable with respect to air- 
ports utilized for military purposes to the exclusion of any scheduled inter- 
national air services. In areas of active hostilities or of military occupation, 
and in time of war along the supply routes leading to such areas, the exercise 
of such privileges shall be subject to the approval of the competent military 
authorities. 

Section 2 

The exercise of the foregoing privileges shall be in accordance with the 
provisions of the Interim Agreement on International Civil Aviation and, 
when it comes into force, with the provisions of the Convention on Inter- 
national Civil Aviation, both drawn up at Chicago on December 7, 1944. 


Section 3 


A contracting State granting to the airlines of another contracting State 
the privilege to stop for non-traffic purposes may require such airlines to 
offer reasonable commercial service at the points at which such stops are 
made. 

Such requirement shall not involve any discrimination between airlines 
operating on the same route, shall take into account the capacity of the 
aircraft, and shall be exercised in such a manner as not to prejudice the nor- 
mal operations of the international air services concerned or the rights and 
obligations of a contracting State. 


Section 4 
Each contracting State may, subject to the provisions of this Agreement, 

(1) Designate the route to be followed within its territory by any 
international air service and the airports which any such service 
may use; 

(2) Impose or permit to be imposed on any such service just and 
reasonable charges for the use of such airports and other facilities; 
these charges shall not be higher than would be paid for the use of 
such airports and facilities by its national aircraft engaged in 
similar international services: provided that, upon representation 
by an interested contracting State, the charges imposed for the 
use of airports and other facilities shall be subject to review by the 
Council of the International Civil Aviation Organization estab- 
lished under the above-mentioned Convention, which shall report 
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and make recommendations thereon for the consideration of the 
State or States concerned. 
Section 5 
‘ach contracting State reserves the right to withhold or revoke a certifi- 
cate or permit to an air transport enterprise of another State in any case 
where it is not satisfied that substantial ownership and effective control are 
vested in nationals of a contracting State, or in case of failure of such air 
transport enterprise to comply with the laws of the State over which it 
operates, or to perform its obligations under this Agreement. 


ARTICLE II 
Section 1 


A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation. The Council shall thereupon 
inquire into the matter, and shall call the States concerned into consultation. 
Should such consultation fail to resolve the difficulty, the Council may make 
appropriate findings and recommendations to the contracting States con- 
cerned. If thereafter a contracting State concerned shall in the opinion 
of the Council unreasonably fail to take suitable corrective action, the 
Council may recommend to the Assembly of the above-mentioned Organiza- 
tion that such contracting State be suspended from its rights and privileges 
under this Agreement until such action has been taken. The Assembly 
by a two-thirds vote may so suspend such contracting State for such period 
of time as it may deem proper or until the Council shall find that corrective 
action has been taken by such State. 

Section 2 

If any disagreement between two or more contracting States relating to 
the interpretation or application of this Agreement cannot be settled by 
negotiation, the provisions of Chapter XVIII of the above-mentioned 
Convention shall be applicable in the same manner as provided therein 
with reference to any disagreement relating to the interpretation or appli- 
cation of the above-mentioned Convention. 


ARTICLE III 
This Agreement shall remain in force as long as the above-mentioned 
Convention; provided, however, that any contracting State, a party to the 
present Agreement, may denounce it on one year’s notice given by it to the 
Government of the United States of America, which shall at once inform 
all other contracting States of such notice and withdrawal. 


ARTICLE IV 


Pending the coming into force of the above-mentioned Convention, all 
references to it herein, other than those contained in Article II, Section 2, 
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and Article V, shall be deemed to be references to the Interim Agreement 
on International Civil Aviation drawn up at Chicago on December 7, 1944; 
and references to the International Civil Aviation Organization, the Assem- 
bly, and the Council shall be deemed to be references to the Provisional 
International Civil Aviation Organization, the Interim Assembly, and 
Interim Council, respectively. 


ARTICLE V 


For the purposes of this Agreement, “‘territory”’ shall be defined as in 
Article 2 of the above-mentioned Convention. 


ARTICLE VI 
SIGNATURES AND ACCEPTANCES OF AGREEMENT 


The undersigned delegates to the International Civil Aviation Con- 
ference, convened in Chicago on November 1, 1944, have affixed their 
signatures to this Agreement with the understanding that the Government 
of the United States of America shall be informed at the earliest possible 
date by each of the governments on whose behalf the Agreement has been 
signed whether signature on its behalf shall constitute an acceptance of 
the Agreement by that government and an obligation binding upon it. 

Any State a member of the International Civil Aviation Organization 
may accept the present Agreement as an obligation binding upon it by 
notification of its acceptance to the Government of the United States, and 
such acceptance shall become effective upon the date of the receipt of such 
notification by that Government. 

This Agreement shall come into force as between contracting States 
upon its acceptance by each of them. Thereafter it shall become binding 
as to each other State indicating its acceptance to the Government of the 
United States on the date of the receipt of the acceptance by that Govern- 
ment. The Government of the United States shall inform all signatory 
and accepting States of the date of all acceptances of the Agreement, and 
of the date on which it comes into force for each accepting State. 

IN WITNESS WHEREOF, the undersigned, having been duly authorized, 
sign this Agreement on behalf of their respective governments on the dates 
appearing opposite their respective signatures. 

Done at Chicago the seventh day of December, 1944, in the English 
language. A text drawn up in the English, French, and Spanish languages, 
each of which shall be of equal authenticity, shall be opened for signature 
at Washington, D. C. Both texts shall be deposited in the archives of the 
Government of the United States of America, and certified copies shall be 
transmitted by that Government to the governments of all the States which 
may sign or accept this Agreement. 
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APPENDIX IV 
International Air Transport Agreement * 


The States which sign and accept this International Air Transport 
Agreement being members of the International Civil Aviation Organization 
declare as follows: 

ARTICLE I 


Section 1 


Each contracting State grants to the other contracting States the fol- 
lowing freedoms of the air in respect of scheduled international air services: 


(1) The privilege to fly across its territory without landing; 
(2) The privilege to land for non-traffic purposes; 
(3) The privilege to put down passengers, mail and cargo taken on in 
the territory of the State whose nationality the aircraft possesses; 
(4) The privilege to take on passengers, mail and cargo destined for 
the territory of the State whose nationality the aircraft possesses; 
(5) The privilege to take on passengers, mail and cargo destined for 
the territory of any other contracting State and the privilege to 
put down passengers, mail and cargo coming from any such 
territory. 
With respect to the privileges specified under paragraphs (3), (4), and (5) 
of this Section, the undertaking of each contracting State relates only to 
through services on a route constituting a reasonably direct line out from 
and back to the homeland of the State whose nationality the aircraft 
possesses. 

The privileges of this section shall not be applicable with respect to air- 
ports utilized for military purposes to the exclusion of any scheduled inter- 
national air services. In areas of active hostilities or of military occupation, 
and in time of war along the supply routes leading to such areas, the exercise 
of such privileges shall be subject to the approval of the competent military 
authorities. 

Section 2 


The exercise of the foregoing privileges shall be in accordance with the 
provisions of the Interim Agreement on International Civil Aviation and, 
when it comes into force, with the provisions of the Convention on Inter- 
national Civil Aviation, both drawn up at Chicago on December 7, 1944. 


Section 3 
A contracting State granting to the airlines of another contracting State 
the privilege to stop for non-traffic purposes may require such airlines to 
offer reasonable commercial service at the points at which such stops are 
made. 
* Above, p. 122, note. 


Ra 
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Such requirement shall not involve any discrimination between airlines 
operating on the same route, shall take into account the capacity of the 
aircraft, and shall be exercised in such a manner as not to prejudice the 
normal operations of the international air services concerned or the rights 
and obligations of any contracting State. 


Section 4 


Each contracting State shall have the right to refuse permission to the 
aircraft of other contracting States to take on in its territory passengers, 
mail and cargo carried for remuneration or hire and destined for another 
point within its territory. Each contracting State undertakes not to enter 
into any arrangements which specifically grant any such privilege on an 
exclusive basis to any other State or an airline of any other State, and not 
to obtain any such exclusive privilege from any other State. 


Section 5 
Each contracting State may, subject to the provisions of this Agreement, 


(1) Designate the route to be followed within its territory by any 
international air service and the airports which any such service 
may use; 

(2) Impose or permit to be imposed on any such service just and 
reasonable charges for the use of such airports and other facilities; 
these charges shall not be higher than would be paid for the use of 
such airports and facilities by its national aircraft engaged in 
similar international services: provided that, upon representation 
by an interested contracting State, the charges imposed for the 
use of airports and other facilities shall be subject to review by the 
Council of the International Civil Aviation Organization estab- 
lished under the above-mentioned Convention, which shall report 
and make recommendations thereon for the consideration of the 
State or States concerned. 


Section 6 


Each contracting State reserves the right to withhold or revoke a certifi- 
cate or permit to an air transport enterprise of another State in any case 
where it is not satisfied that substantial ownership and effective control are 
vested in nationals of a contracting State, or in case of failure of such air 
transport enterprise to comply with the laws of the State over which it 
operates, or to perform its obligations under this Agreement. 


ARTICLE III 


Section 1 


The contracting States accept this Agreement as abrogating all obligations 
and understandings between them which are inconsistent with its terms, 
and undertake not to enter into any such obligations and understandings. 


4 
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A contracting State which has undertaken any other obligations incon- 
sistent with this Agreement shall take immediate steps to procure its release 
from the obligations. If an airline of any contracting State has entered into 
any such inconsistent obligations, the State of which it is a national shall 
use its best efforts to secure their termination forthwith and shall in any 
event cause them to be terminated as soon as such action can lawfully be 
taken after the coming into force of this Agreement. 


Section 2 


Subject to the provisions of the preceding Section, any contracting State 
may make arrangements concerning international air services not incon- 
sistent with this Agreement. Any such arrangement shall be forthwith 
registered with the Council; which shall make it public as soon as possible. 


ARTICLE III 


Each contracting State undertakes that in the establishment and operation 
of through services due consideration shall be given to the interests of the 
other contracting States so as not to interfere unduly with their regional 
services or to hamper the development of their through services. 


ARTICLE IV 


Section 1 


Any contracting State may by reservation attached to this Agreement at 
the time of signature or acceptance elect not to grant and receive the rights 
and obligations of Article I, Section 1, paragraph (5), and may at any time 
after acceptance, on six months’ notice given by it to the Council, withdraw 
itself from such rights and obligations. Such contracting State may on six 
months’ notice to the Council assume or resume, as the case may be, such 
rights and obligations. No contracting State shall be obliged to grant any 
rights under the said paragraph to any contracting State not bound thereby. 


Section 2 


A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation. The Council shall thereupon 
inquire into the matter, and shall call the States concerned into consultation. 
Should such consultation fail to resolve the difficulty, the Council may make 
appropriate findings and recommendations to the contracting States con- 
cerned. If thereafter a contracting State concerned shall in the opinion of 
the Council unreasonably fail to take suitable corrective action, the Council 
may recommend to the Assembly of the above-mentioned Organization 
that such contracting State be suspended from its rights and privileges 
under this Agreement until such action has been taken. The Assembly by 
a two-thirds vote may so suspend such contracting State for such period of 
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time as it may deem proper or until the Council shall find that corrective 
action has been taken by such State. 


Section 3 


If any disagreement between two or more contracting States relating to 
the interpretation or application of this Agreement cannot be settled by 
negotiation, the provisions of Chapter X VIII of the above-mentioned Con- 
vention shall be applicable in the same manner as provided therein with 
reference to any disagreement relating to the interpretation or application 
of the above-mentioned Convention. 


ARTICLE V 


This Agreement shall remain in force as long as the above-mentioned 
Convention; provided, however, that any contracting State, a party to the 
present Agreement, may denounce it on one year’s notice given by it to the 
Government of the United States of America, which shall at once inform 
all other contracting States of such notice and withdrawal. 


ARTICLE VI 


Pending the coming into force of the above-mentioned Convention, all 
references to it herein other than those contained in Article IV, Section 3, 
and Article VII shall be deemed to be references to the Interim Agreement 
on International Civil Aviation drawn up at Chicago on December 7, 1944; 
and references to the International Civil Aviation Organization, the Assem- 
bly, and the Council shall be deemed to be references to the Provisional 
International Civil Aviation Organization, the Interim Assembly, and the 
Interim Council, respectively. 


ARTICLE VII 


For the purposes of this Agreement, ‘“‘territory”’ shall be defined as in 
Article 2 of the above-mentioned Convention. 


ARTICLE VIII 


SIGNATURES AND ACCEPTANCES OF AGREEMENT 
The undersigned delegates to the International Civil Aviation Con- 
ference, convened in Chicago on November 1, 1944, have affixed their 
signatures to this Agreement with the understanding that the Government 
of the United States of America shall be informed at the earliest possible 
date by each of the governments on whose behalf the Agreement has been 
signed whether signature on its behalf shall constitute an acceptance of the 
Agreement by that government and an obligation binding upon it. 
Any State a member of the International Civil Aviation Organization 
may accept the present Agreement as an obligation binding upon it by 
notification of its acceptance to the Government of the United States, and 
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such acceptance shall become effective upon the date of the receipt of such 
notification by that Government. 

This Agreement shall come into force as between contracting States upon 
its acceptance by each of them. Thereafter it shall become binding as to 
each other State indicating its acceptance to the Government of the United 
States on the date of the receipt of the acceptance by that Government. 
The Government of the United States shall inform all signatory and ac- 
cepting States of the date of all acceptances of the Agreement, and of the 
date on which it comes into force for each accepting State. 

IN WITNESS WHEREOF, the undersigned, having been duly authorized, 
sign this Agreement on behalf of their respective governments on the date 
appearing opposite their respective signatures. 

Done at Chicago the seventh day of December 1944 in the English lan- 
guage. A text drawn up in the English, French, and Spanish languages, each 
of which shall be of equal authenticity, shall be opened for signature at 
Washington, D. C. Both texts shall be deposited in the archives of the 
Government of the United States of America, and certified copies shall be 
transmitted by that Government to the governments of all the States which 
may sign or accept this Agreement. 


AMERICAN AND CANADIAN BAR ASSOCIATIONS 


CONSENSUS OF VIEWS ON THE INTERNATIONAL COURT OF THE 
UNITED NATIONS ORGANIZATION * 


March 22, 1946 
Joint Statement by the Chairmen of the Two Committees 


Alive to the vast significance of the current efforts to organize the Nations 
for peace and security, the American Bar Association and the Canadian Bar 
Association each created Special Committees to consider the questions in- 
volved, more particularly as they relate to law and the administration of 
justice among Nations. 

When the Dumbarton Oaks Proposals were made public on October 7, 
1944, they raised numerous questions as to “‘an international court of jus- 
tice” as a part of the new Organization, and as to the rdle of international 
law therein; but solutions of them were deferred. 

This situation seemed to call for the active interest of members of the pro- 
fession of law, to develop their considered views and make such suggestions 
as they could from their experience, for dealing with the questions left open 
at Dumbarton Oaks. 

Instead of having the matters reported on by the Committees in first in- 
stance—which would have resulted in recommendations drafted by a few 
men—the two Associations codrdinated their activities and took the ques- 
* Not official; see Joint Statement by the Chairmen of the Two Committees, below. 
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tions out to Regional Group Conferences of lawyers, held throughout the 
United States and Canada. 

Twenty-five such Conferences were held—eighteen in the United States 
and seven in Canada—to formulate the considered opinions of representative 
lawyers in each region. Through bringing together the views expressed in 
the many separate meetings, a consensus was obtained on the various 
questions. 

The results are presented in the summaries which accompany this joint 
statement. It is hoped that they will be informative and useful to the rep- 
resentatives of the Governments charged with the responsibility of finding 
solutions for the pending problems. 


The Present Opportunity 


With the effort to create an adequate general international organization 
so well launched and so generally supported, a decisive moment has arrived 
in the long history of the movement to establish firmly an international Court 
of Justice and a broadened authority for law among the Nations. 

It is impossible to envisage an organized world without organized justice. 
It is difficult to foresee a lasting peace unless the present unity is expanded 
and made solid, through organizing institutions which will accustom the 
peoples of all Nations to seek and accept the peaceful determination of con- 
troversies by law-governed tribunals. 

Yet the Dumbarton Oaks Proposals, in the form in which they were 
offered for public discussion last October, have aroused concern lest the new 
international organization be cast in too much of a political rather than a 
legal mould. The Proposals contemplate ‘‘an international court of justice”’ 
as one of the principal organs of the new Organization, but they leave as 
unfinished business the many substantial problems involved in an agreement 
on the Statute of the Court. 

Perhaps due to their instructions at the time, the conferees at Dumbarton 
Oaks concentrated their efforts on outlining an effective plan of international 
organization for security, but the réle of international adjudication as one of 
the key-stones of peace and law was left for later formulation. 

While the Dumbarton Oaks Proposals contain some indications as to the 
role of a court in the new Organization, they present in the alternative, as to 
its Statute: (a) The continuance of the existing Statute of the Permanent 
Court of International Justice (the World Court) with such modifications as 
may be desirable; or (b) The drafting of a new statute based upon the ex- 
isting Statute. The lawyers who met in these many conferences saw clearly 
that there would be a vast difference between these alternatives: The first 
would keep continuity and save the results of the efforts which have per- 
sisted during a century. The second would break the continuity with the 
past, and might involve reopening difficulties which have been surmounted 
and striking out along untried lines. 
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In a time of high mortality among international institutions—when pend- 
ing official proposals call for supplanting the League of Nations, the Inter- 
national Institute of Agriculture, the Bank for International Settlements, 
and the Paris Convention on International Aviation—the reference to ‘‘an 
international court” and the suggestion that alternatives are open as to the 
Statute have caused concern among those who hope that the new Organiza- 
tion will retain and strengthen the institutions which have been builded with 
so much effort and have represented measurable progress toward the great 
objectives. The gains which have come from the long struggle to extend the 
reach of law in international relations cannot lightly be sacrificed; their 
preservation should be an active preoccupation of the United Nations in 
launching the new Organization. 

Lawyers and other citizens of the two countries were heartened when, in 
the Chicago Civil Aviation Agreements drafted and accepted two months 
after the Dumbarton Oaks Proposals had been promulgated, the Govern- 
ments accomplished the inclusion of a specific provision, favored by the 
representatives of the United States, for the settlement of certain controver- 
sies through resort to the existing Permanent Court of International Justice. 
This parallels the provision in some 350 existing treaties and agreements in 
force between Nations, obligating them in advance to accept the jurisdiction 
of the existing Court in the event of disputes—all of which might be en- 
dangered through innovation as to the Court and Statute. 


A Striking Unity of Considered Views 


The twenty-five Regional Group Conferences held throughout the United 
States and Canada, in December through March, revealed a remarkable 
agreement in the considered views of more than six hundred judges, teachers 
and practitioners of law. A most heartening unity was shown to exist 
among the legal profession in English- and French-speaking North America. 

By a great preponderance the opinion was shown to be: 


1. That an international court of justice should form an integral part of 
the United Nations Organization. 

2. That this court should be the Permanent Court of International Jus- 
tice, with such adaptation of its Statute as may be required by the sup- 
planting of the League of Nations. 

3. That every effort should be made to extend the compulsory jurisdiction 
of the Court with reference to legal disputes. 

4. That the scope of international law should be broadened, and its au- 
thority strengthened, in launching a new general international organization. 


A more detailed summary of the combined “ weights”’ of the Conferences 
follows this statement. The recommendations of the two Committees, upon 
these and other aspects of the Dumbarton Oakes Proposals, will be made in 
due course. Although the members of the Committees and both Associa- 
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tions are deeply interested in all phases of the pending Proposals, it has 
seemed to be advisable to confine the present statement to matters pertaining 
to the World Court and to international law, on which the considered opin- 
ion of the lawyers may be immediately helpful to those dealing with the 
subject. 
March 22, 1945 
WENDELL B. Farris 
Chairman of the Canadian Bar Association Committee on Legal 
Problems of International Organization for the Maintenance of Peace 


L. RANSOM 
Chairman of the American Bar Association Committee to Report as 
to Proposals for the Organization of the Nations for Peace and Law 


The Manner in Which the “Weight” of Each Meeting Was Ascertained and 
the Over-All Consenus Was Compiled 


Codéperating in a joint effort, the American and Canadian Bar Associations 
organized a series of Regional Group Conferences of representative members 
of the profession, for an intensive study of the legal questions presented by 
the Dumbarton Oaks Proposals. Eighteen such Conferences were held 
under the auspices of the American Bar Association, in cities throughout the 
United States; and seven such Conferences have been held under the auspices 
of the Canadian Bar Association, in different regions of the Dominion. 


Outline of the Plan Followed 


An attendance ranging from 25 to 30 lawyers proved to be a practicable 
group for study and discussion. The attendance was usually within that 
range and average. The participants were in each instance selected by the 
local conveners, who had been designated by the respective Committees. 
Each participant was supplied in advance with a documentation of the 
matters to be discussed. With one exception, a whole day was devoted to 
each Conference. In some instances, preliminary sessions for study and 
discussion had been held. 

The questions which were submitted in relation to the Dumbarton Oaks 
Proposals had been drafted after wide consultation with men of both official 
and unofficial status. They became the agenda of each of the Regional 
Group Conferences, with special formulations added in Canada in the light 
of its situation and experience. 

The discussion at all of the American Conferences, and at three of the 
Canadian Conferences, was led by Judge Manley O. Hudson, Judge of the 
Permanent Court of International Justice, who was accompanied by his 
collaborator, Mr. Louis B. Sohn. At the request of the Canadian Com- 
mittee, a representative of the American Bar Association Committee was 
present at all but one of the Conferences in Canada. 
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The ‘‘ Weight”’ of each Meeting 


Following extended general discussion, the questions were taken up 
sertatim and the views of those present were ascertained by going around the 
table and giving everyone present an opportunity to express his views. 

The prevailing views were recorded at the time, and the record was 
checked with the conveners and usually with others present. Individual 
views or votes were not recorded. It was made clear that no one need feel 
bound by the views which he expressed. On questions on which there was a 
substantial division, no ‘‘weight”’ of that meeting was recorded. As the 
Conferences were held at intervals over a period of about three months, the 
“weights”? may have reflected to some extent the progress in the public dis- 
cussions of the Dumbarton Oaks Proposals. 

With one or two exceptions, no Conference had before it the ‘‘ weights’ 
of any other Conference, until after the views in that group had been ex- 
pressed. 

Variances of view there were, of course, within the groups and between 
some of them, in the meetings held in widely separated parts of the two 
countries. Significant variances or minority views are noted in the sum- 
maries. Taken as a whole, the recorded “ weights”’ of the twenty-five Con- 
ferences showed a striking unity in the views, when they were combined into 
the consensus which follows, in the form of summaries as to the specific 
questions considered. 


Summary of Specific Conclusions of the Regional Groups 
1. Importance of an International Court of Justice 


Every Regional Group, in the United States and Canada, was of the 
opinion that an international court of justice is greatly needed, and that it 
should constitute the judicial organ of the United Nations Organization. 
No exception was taken to the characterization of the court as ‘‘the principal 
judicial organ of the Organization”’ (Dumbarton Oaks Proposals, Chapter 
VII, Par. 1). Yet the need for such a court is so imperative and the task of 
placing the court on a firm and solid basis is so great that none of the Re- 
gional Groups favored undertaking at this time the creation of additional or 
subordinate judicial tribunals. 


2. The Statute as a Part of the Charter 


All Regional Groups approved the provisions in the Dumbarton Oaks 
Proposals (Chapter VII, Par. 2) that the statute of the court ‘‘should be an- 
nexed to and be a part of the Charter of the Organization.’”’ Though it was 
appreciated that an independent statute might have some advantages and a 
minority view in some groups was not averse to this, the opinion prevailing 
in all groups was that an international court will be more useful if it has the 
active and continuous support of the general Organization and that this 
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result may be better assured if the court is integrated with other institutions 
of the Organization as contemplated in Chapter IV of the Dumbarton Oaks 
Proposals. The judicial independence of the court as a codrdinate branch 
can be assured, it was geverally believed, without separating the Statute 
from the Charter. An international court cannot function in a vacuum, 
and its fortunes will necessarily be tied in with those of the general Organ- 
ization. Integration would seem to be more consistent, also, if the election 
of the judges, the financial maintenance of the court, etc., are to be provided 
for within the framework of the Organization. 


3. Retention of the Present Statute with Modifications 


The Regional Groups expressed a decided preference for the first of the 
two alternatives which are stated in Paragraph 3 of Chapter VII of the 
Dumbarton Oaks Proposals. The consensus was strongly—in most of the 
groups unanimous—that the statute of the court should be “‘(a) the Statute 
of the Permanent Court of International Justice continued in force with 
such modifications as may be desirable,”’ rather than ‘‘(b) a new statute in 
the preparation of which the Statute of the Permanent Court of International 
Justice should be used as a basis.” 

Many of the American groups added that “fully appreciating the im- 
portance of agreement with other Governments, the group ventures to ex- 
press the hope that the full influence of the Government of the United 
States will be exercised in favor of continuing the existing Court.”” Nine of 
the American groups said, however, that ‘‘if the choice had to be between 
no court and alternative (6), the latter should be accepted.” In at least one 
Canadian meeting in March, those present felt preponderantly that with 
their then hopeful outlook, they were not greatly concerned with the me- 
chanics of the situation as between (a) and (b), above, provided that conti- 
nuity with the past is maintained, at least the existing jurisdiction of the 
court is continued, and existing rights and obligations under treaties are 
preserved. 


4, Reasons for Retaining the Statute 


The Regional Groups (with the one exception) were of the opinion that 
vastly different consequences would flow from the decision as to which of 
the two courses suggested as to the Statute would be followed; and they were 
moved to favor the retention of the present Statute because of considerations 
which are summarized as follows: 


(a) When agreement was achieved on the Statute of the existing Court 
on December 16, 1920, many years of continuous effort came to 
fruition. The achievement was the more notable because of the 
lamentable failure at The Hague in 1907. The Protocol to 
which the Statute was annexed has been signed and ratified by 


OFFICIAL DOCUMENTS 149 


fifty-one states of the world; and almost all of the states now 
existing—in fact all except Nepal, Saudi Arabia, Vatican City 
State, and Yemen—have become parties to international instru- 
ments which confer jurisdiction on or otherwise relate to the 
existing Court. Several hundreds of such instruments continue 
to be in force despite the war. Some of these instruments are of 
recent date; e.g., the Chicago Civil Aviation Agreements, which 
were drafted and promulgated after the issuance of the Dum- 
barton Oaks Proposals on October 7, 1944. The preservation of 
this vast body of conventional law—a generation of effort would 
be required for its reconstruction if it were abolished—would 
seem to be a desideratum of first importance, and this is possible 
only if continuity is maintained. A “new statute’ would 
jeopardize, even if it did not interrupt, the continuity. 

(b) The Statute of the existing Court supplies solutions, which on the 
whole are quite satisfactory, of issues debated over many decades. 
The preparation of a ‘“‘new statute” might reopen many of these 
issues, and there can be no guarantee that new solutions given to 
them would be as satisfactory or as generally acceptable. 

(c) The existing Permanent Court of International Justice has ac- 
cumulated a valuable experience under the existing Statute. 
The Court functioned with astonishing success over a period of 
eighteen years—from 1922 to 1940. Sixty-five cases came before 
it during this period, and the Court’s handling of them produced 
a general satisfaction throughout the world. Such criticism as 
took place concerning its judgments and opinions was not more 
than that which may be expected as to any like public institution. 
In no case did a litigant state offer objection to the procedure 
followed. Advantage of the accumulated experience will, it was 
thought by the groups, be assured better by continuing in force 
the existing Statute to which the precedents relate than by 
launching a new statute. 

(d) The Court is in its twenty-third year, and is in a position to resume 
its activity if and when the world situation will permit. Its 
premises in the Peace Palace at The Hague are intact; its Presi- 
dent and Registrar carry on their duties from Geneva; its budget 
for 1944 was duly alimented, and a budget for 1945 has been 
adopted. The twelve judges who continue in office are available 
for the discharge of their functions until their successors are 
chosen. 

(e) Participants in the Regional Groups were cognizant, however, that 
the continuance of the existing Statute with necessary modifica- 
tions, and the retention of the existing Court as an institution, do 
not involve the continuance of the present membership of the 
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Court. There are three vacancies in the Court. The normal 
terms of all members expired in 1939; they remain in office under 
a provision in the Statute that ‘‘they shall continue to discharge 
their duties until their places have been filled.” New nomina- 
tions and elections for all places will in any event be required. 
Whether or not the existing Statute and the Court as an institu- 
tion are retained, the United Nations Organization will start 
with a free hand in the selection of the judges, 


5. Modifications of the Existing Statute 


Each of the Regional Groups studied and discussed in considerable detail 
“such modifications as may be desirable’? (Dumbarton Oaks Proposals, 
Chapter VII, Par. 3) if the Governments decide to continue in force the 
Statute of the Permanent Court of International Justice. It was felt that 
these particularly are questions on which the judgment and experience of the 
jurists, teachers and practitioners participating in the conferences may be 
useful to those dealing with the subject. 

It was recognized that some modifications of the Statute will be necessary 
if the League of Nations is supplanted by a new Organization; e.g., the sub- 
stitution, in appropriate places, of references to the United Nations Organ- 
ization, its General Assembly, and its Security Council. The Regionai 
Groups were each of the view, with virtual unanimity, that “desirable,” as 
distinguished from necessary, modifications should at present be kept at the 
minimum. Specifically, the considered judgment of the Regional Groups is 
stated further in the paragraphs following. 


6. Nomination and Election of Judges 


The conclusion was general, throughout the Regional Groups, that no 
changes should be made in the present system of selecting the judges of the 
Court. The method of nominating candidates in the elections has worked 
well and has produced generally satisfactory results. It has the advantages 
that it avoids premature commitments by Governments, and that it accords 
to national groups in each country the privilege of expressing preferences as 
to candidates from other countries. The conduct of the elections by the As- 
sembly and Council of the League of Nations, with the collaboration of rep- 
resentatives of parties to the Statute which were not members of the League 
of Nations, has worked smoothly on eleven occasions. It should be con- 
tinued, witb the substitution of the General Assembly for the League As- 
sembly and of the Security Council for the League Council, the two electoral 
bodies to continue the practice of meeting and voting separately but at the 
same time. 

The consensus was strongly to the effect that the judges should continue 
to be without representative character in the sense that they should not be 
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regarded as representatives of the states whose nationality they possess. 
This was one of the more important of the gains registered in 1920. 

Some of the groups considered the advisability of fixing a maximum age of 
eligibility for nomination and election to the Court, and perhaps an age for 
compulsory retirement of the judges; but the view usually prevailing was 
that rigid provisions on these matters might unduly restrict the discretion of 
electors and prevent the choice of some highly desirable jurists. 


7. Continuance of Advisory Opinions 


The Regional Groups came definitely to the conclusion that advisory opin- 
ions should be continued, and that the term ‘‘advice”’ used in Paragraph 6 
of Section A of Chapter VIII of the Dumbarton Oaks Proposals should not be 
substituted for the term ‘‘advisory opinion’”’ which is employed in the pres- 
ent Statute. The opinion was that both the General Assembly and the Se- 
curity Council should be empowered to request advisory opinions from the 
Court, and that other agencies or bodies desiring to do so should proceed 
through one of these two channels. 

From thorough discussion, the view strongly prevailing was that requests 
for an advisory opinion should be authorized with reference to any legal 
question, but that the Court should remain free to decline to give such an 
opinion if it deems that course to be necessary. Some of the Regional 
Groups considered also the nature of the vote to be required for adopting a 
request for an advisory opinion, but this point was usually thought to depend 
upon more general decisions as to voting. 


8. Regional and Special Chambers of the Court 


The Regional Groups approved without exception a current proposal that 
the Court should be given power to create regional or special chambers as 
need may be shown to exist, such chambers to hear and decide cases where 
the parties consent. Accessibility of the Court and the convenience of 
litigants were stressed by some members of the groups. The Court’s Cham- 
ber for Summary Procedure has given two judgments, but its Chamber for 
labor cases and its Chamber for communications and transit cases have never 
been called upon to function. The experience would seem to indicate that it 
may not be possible to foresee the precise type of Chamber which may be 
needed, and the decision may best be left to the power of the Court itself. 
The possibility of regional Chambers might facilitate states’ access to the 
Court, since a Chamber could meet in any part of the world more readily 
than could the Court en banc. Yet the need for such a Chamber should de- 
pend on the desires of the states in the region, and it should be left to the 
Court to evaluate and act on any such desires as may be expressed. 


9. Amendment of the Statute 


Most of the Regional Groups—not all of them considered this subject— 
expressed the view that the Statute should provide the method for its own 
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amendment, and that a procedure of amendment should be adopted which 
would not require the consent of all of the parties to the Statute, except 
possibly an amendment to extend compulsory jurisdiction. The opinion 
was expressed and favored in some of the groups that procedure for amend- 
ing the Statute might be worked out so as to parallel generally the method 
of amendment which is decided on as to the Charter. 


10. Other Provisions Desirable for Retention in a New Statute 


None of the Regional Groups expressed dissatisfaction with the present 
Statute of the Court in regard to such matters as the Court’s name, its seat, 
the number and qualifications of judges, and the procedure prescribed. 

The various Regional Groups studied in some detail the special features of 
the existing Statute which ought to be retained, even if the Governments 
should decide to undertake the preparation of a new statute. With general 
agreement it was thought that, in addition to the matters already discussed 
above, the following should in either event be stressed: 


(a) Access to the court—as distinguished from jurisdiction—should 
continue to be open to all states, whether or not they are members 
of the new Organization and whether or not they are parties to 
the court’s statute. In advisory proceedings, public and private 
international organizations should continue to be permitted to 
appear for the purpose of supplying information. 

(b) A party before the court should continue to be entitled to select a 
judge ad hoc when the elected judges include no person of its na- 
tionality. In view of the experience of a century and a half, it 
was deemed doubtful whether a statute would be generally ac- 
ceptable without such a provision. Moreover, the presence of 
judges ad hoc may tend to facilitate the deliberations of the court, 
and may better assure the acceptance, by states and their peo- 
ples, of judgments adverse to their contentions. 

(c) Judges of the court should continue, in the view of all Regional 
Groups in the United States, to be permitted to express their in- 
dividual opinions, in dissent or in concurrence. These Regional 
Groups did not fear that the authority of the court’s judgments 
would be weakened by dissenting opinions. In some of the 
groups in Canada, there was a strong minority view in opposition 
to giving sanction for dissenting opinions. 

(d) No change should be made in the statute’s provision for meeting 
the court’s expenses, beyond that they should be borne by the 
new Organization instead of the League of Nations. 


11. Broadened Jurisdiction for the Court 


The Regional Groups without exception concerned themselves actively 
with questions as to the jurisdiction of the Court and the practicable ways of 
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strengthening and broadening it. The consensus in all groups was that in 
implementing Chapter VII of the Dumbarton Oaks Proposals, the optional 
provision for compulsory jurisdiction, as embodied in Article 36 of the 
Statute of the Permanent Court of International Justice, should as a mini- 
mum be fully maintained; and most of the groups expressed themselves most 
earnestly that ways of extending the jurisdiction of the Court should also be 
explored and found. Some of the groups in the United States added their 
belief that their country should, at the least, make a declaration, under the 
optional clause, accepting compulsory jurisdiction over all legal disputes. 
The Dominion of Canada took that action fifteen years ago. 

Retention of the optional provision in Article 36 would make possible 
further extensions of the Court’s compulsory jurisdiction from time to time, 
through new declarations and agreements which may be made, or through the 
broadening of some of those which are now in force between nations. Al- 
most all of the Regional Groups came to the conviction, however, that the 
revitalizing of international law requires a present advance beyond the op- 
tional clause in the present Statute. While the participants appreciated the 
extent of the departure which this might involve for some states, they felt 
strongly that after a second World War within a generation, the world is 
prepared now to go further than was thought practicable in 1920. Since 
the failure to adopt the recommendation of a compulsory jurisdiction ad- 
vanced by the Committee of Jurists which drafted the Statute of the Per- 
manent Court of International Justice, forty-five of the fifty-one states which 
ratified the Statute have made declarations accepting the compulsory juris- 
diction described in its Article 36. Some of the declarations were for 
limited periods of time, and some were subject to reservations. The dec- 
larations of twenty-seven states are now in force. Ina number of cases, the 
Permanent Court of International Justice exercised, with no untoward re- 
sults, the obligatory jurisdiction thus conferred. 

In view of this progress since 1920, a large majority of the Regional 
Groups expressed the hope that all of the states parties to the Court Statute, 
or at least all of the states which are parties to the Charter, will confer on the 
Court jurisdiction over their legal disputes, to be exercisable on the applica- 
tion of any party to the dispute. Some of the Regional Groups suggested 
the desirability of limiting such jurisdiction to future disputes with respect 
to situations or facts arising in the future. 


12. Definition of Classes of Legal Disputes 


The Regional Groups generally thought it desirable to maintain the pro- 
vision in Article 36 of the Statute of the Permanent Court of International 
Justice which defines the classes of legal disputes to which the compulsory 
jurisdiction which may be conferred would be applicable. It was recognized 
that this definition furnishes no test of adjudicability; it merely delimits the 
conferred jurisdiction. Although the experience to date has not been ex- 
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tensive, it has seemed to indicate that the definition is not unsatisfactory for 
that purpose. The groups foresaw that the functioning of the new Or- 
ganization and the court, and the making of new agreements between the 
nations, would operate to broaden the category of “legal disputes,” even as 
thus far defined. 


13. Determination of the Existence of Aggression 


The Regional Groups which considered the subject were nearly unanimous 
in a present view that in the existing state of international law “‘the de- 
termination of the existence of aggression is a political question,’ and that 
“the Court should not be given any rdle in that determination, except where 
the Security Council requests an advisory opinion on a legal question 
connected with such a determination.”’ 


14. Disputes Arising out of ‘‘ Domestic Matters” 


Most of the Regional Groups which took a “weight”’ on the subject ex- 
pressed the view that the exception of disputes arising out of ‘‘domestic 
matters,’ as contained in Paragraph 7 of Section A of Chapter VIII of the 
Dumbarton Oaks Proposals, is not sufiiciently limited. The exception made 
in the Covenant was only of disputes ‘‘found by the Council to arise’”’ out of 
domestic matters. When an exception of domestic matters was made by 
Canada and other states in declarations under Article 36 of the Statute of 
the Permanent Court of International Justice, it was subject to application 
by the Court. The consensus was that the Dumbarton Oaks Proposals will 
be strengthened if the exception can be made applicable only to action by the 
Security Council, and if it can be limited to disputes found by the Security 
Council to arise out of domestic matters. 


15. Enforcement of Court Judgments 


The Regional Groups were unanimously of the opinion that the Charter 
should contain a provision looking toward the enforcement of judgments of 
the Court, if compliance were refused or withheld. It was recognized that 
the Court’s judicial function would be exhausted with its rendition of a 
judgment; enforcement of the judgment raises questions which properly fall 
within the competence of a body such as the Security Council. States have 
habitually accepted and complied with the judgments of international 
tribunals, and it was deemed to be reassuring that no judgment of the Per- 
manent Court of International Justice has ever been flouted. Yet a few in- 
stances of non-compliance with arbitral awards have arisen in the past; in the 
future, a similar non-compliance with judgments of the Court might have 
the effect of undermining confidence in the processes of law and order. 

The consensus was that the Charter might well contain a provision, 
modeled on that in Article 13 of the Covenant, that the Security Council be 
empowered, in the event of any failure by a state to carry out a judgment of 
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the Court, to make recommendations or decide upon the measures to be 
taken to give effect to the judgment. 

An earnest belief was voiced in many of the groups, made definite in a 
“weight”? taken in one group (Denver) upon its initiative, that “‘if the habit 
of compliance with the mandates of an international court can once be es- 
tablished, most of the obstacles to an international organization along the 
general lines of the Dumbarton Oaks Proposals will in time disappear cr take 
care of themselves.” 


16. Parties to the Statute 


The Regional Groups which gave specific attention to the problems as to 
the states which should be permitted to be parties to the Statute of the Court 
were disposed to welcome the indication, in Paragraph 5 of Chapter VII of 
the Dumbarton Oaks Proposals, that membership in the new Organization 
will not be a condition precedent to a state’s joining in the maintenance and 
support of the Court. It was recognized that if the Governments decide to 
continue in force the Statute of the Permanent Court of International Jus- 
tice, a problem may arise with reference to some of the states which are now 
parties to the Statute but which may not enter the new Organization. 

With reference to states such as Portugal and Sweden and Switzerland, it 
was deemed to be improbable that there would be a desire to set significant 
conditions to their continuing to be parties to the Statute, and the Regional 
Groups were generally of the opinion that the provisions as to conditions 
(Dumbarton Oaks Proposals, Chapter VII, Par. 5) should not apply to their 
relationship to the Court. 

With reference to states such as Germany and Japan, the majority opin- 
ion in some of the groups favored the application of that paragraph as to 
conditions. Other groups took the view that universality of submission to 
the Court is such a desirable goal that no special conditions should be appli- 
cable to the support of the Court by these states. The opinion in the groups 
in the United States divided on this issue more than on any other; in some 
instances, no “‘weight”’ was ascertainable. 

Whether the existing Statute is continued in force or a new statute is 
adopted, a problem may also arise with reference to states which may be 
expelled from the Organization under the provision in Paragraph 3 of Section 
B of Chapter V of the Dumbarton Oaks Proposals. Some of the Regional 
Groups which considered the question—not all of them did—favored the ap- 
plication to such states of the provision for conditions as stated in Paragraph 
5 of Chapter VII. Some of the Regional Groups did not favor the idea of 
expulsion from the Court, and some did not favor the application of condi- 
tions in any event. 

Responsive to the opinion in the group meetings under its auspices, the 
general Committee in Canada felt that if the idea of expulsion from the Or- 
ganization is accepted, a nation so expelled should nevertheless be subject to 
and bound by the rulings of the Court. 
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17. Permanent Court of Arbitration 


The Regional Groups in Canada were generally of the opinion that the 
Permanent Court of Arbitration should be continued in being, and that The 
Hague Conventions on Pacific Settlement should be amended to facilitate 
accession by states such as Canada which are not now parties to either of the 
Conventions. It was thought that this course would be in line with the em- 
phasis, in Section A of Chapter VIII of the Dumbarton Oaks Proposals, on 
means of settlement of the parties’ own choice, and that its adoption would 
be proper in continuing the present method of nominating candidates in the 
elections of judges of the Court. The groups in the United States did not 
directly consider these questions, except as they favored the continuance of 
the present method of nominating judges. 


18. The Scope of International Law 


The Regional Groups were generally of the opinion that both the scope 
and the authority of international law need to be broadened. Some of the 
disputes which are now regarded as non-legal and non-adjudicable should be 
brought within the reach of law and within the ambit of the judicial process. 
This emphasis was particularly manifest in the Regional Group meetings in 
Canada, which were disposed to stress the importance of international legis- 
lation through multipartite conventions. All of the Regional Groups looked 
forward to a significant extension of international law as resulting from the 
cumulation of the jurisprudence of a functioning court. 

In general, also, the Regional Groups were of the opinion that the au- 
thority of international law will be strengthened if prominent emphasis is 
given to the concepts of law and justice in the Charter of the new Organiza- 
tion; and in this connection the hope was expressed that the Charter will 
make specific provision for continuous attention to be given to the place and 
réle of law in an organized world. 
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UNITED STATES 
STATUTE CONCERNING THE FOREIGN SERVICE 
Public Law 48, 79th Congress; May 3, 1945 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

SecTION 1. It is the purpose of the Congress to enable the Department 
of State, pursuant to its responsibilities under the Constitution and statutes 
of the United States, more effectively to carry out its prescribed and tradi- 
tional responsibilities in the foreign field; to strengthen the Foreign Service 
permitting fullest utilization of available personnel and facilities of other 
departments and agencies and codrdination of activities abroad of the 
United States under a Foreign Service for the United States unified under 
the guidance of the Department of State. 

Sec. 2. That section 1 of the Act entitled ‘“‘An Act for the grading and 
classification of clerks in the Foreign Service of the United States of America, 
and providing compensation therefor,” as amended, is hereby amended to 
read as follows: 

“Section 1. The administrative, fiscal, and clerical personnel of the 
Foreign Service of the United States of America shall be graded and classified 
as follows, and shall receive, within the limitation of such appropriations as 
the Congress may make, the basic compensation specified, and shall, within 
the salary range indicated, be entitled to administrative promotions in com- 
pensation which shall be made in accordance with the laws prescribing 
promotion of civil-service personnel as respects the administrative groups 
and under such rules and regulations as the Secretary of State may prescribe 
for senior and junior clerks: 

“Administrative officers: Class I, $4,600 to $5,600; class II, $3,800 to 
$4,600; class III, $3,500 to $4,100. 

‘Administrative assistants: Class I, $3,200 to $3,800; class II, $2,900 to 
$3,500; class III, $2,600 to $3,200. 

‘Clerks: Class I, senior clerks, $2,300 to $2,900; class II, junior clerks, all 
clerks whose compensation as fixed by the Secretary of State is less than 
$2,300 per annum.”’ 

Src. 3. That section 3 of the Act of February 23, 1931, as amended, is 
amended to read as follows: 

“Sec. 3. The Secretary of State is hereby authorized to grant at all posts, 
allowances for living quarters, heat, light, fuel, gas, and electricity, and at 
posts where in his judgment it is required by the public interests for the 
purpose of meeting the unusual or excessive costs of living ascertained by 
him to exist, to grant post allowances to clerks assigned there and also to 
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other employees of the Foreign Service of the United States who are Ameri- 
can citizens, within such appropriations as Congress may make for said pur- 
pose: Provided, That all such allowances shall be accounted for to the Secre- 
tary of State in such manner and under such rules and regulations as the 
President may prescribe, and the authorization and approval of such expendi- 
tures by the Secretary of State as complying with such rules and regulations 
shall be binding upon all officers of the Government: Provided, however, That 
all such allowances and the reasons therefor shall be reported to the Congress 
with the annual budget.” 

Sec. 4. That paragraph (a) of section 10 of the Act of February 23, 1931, 
as amended, is hereby amended to read: 

“Sec. 10. (a) The officers in the Foreign Service of the United States 
shall hereafter be graded and classified as follows, with the salaries of each 
class herein affixed thereto, except as increases in salaries are authorized in 
section 33 of this Act: 

‘‘ Ambassadors and Ministers, as now or hereafter provided; Foreign Serv- 
ice officers as follows: Class I, $9,000 to $10,000; class II, $8,000 to $8,900; 
class III, $7,000 to $7,900; class IV, $6,000 to $6,900; class V, $5,000 to 
$5,900; class VI, $4,500 to $4,900; class VII, $4,000 to $4,400; class VIII, 
$3,500 to $3,900; unclassified; $2,500 to $3,400: Provided, however, That as 
many Foreign Service officers above class VI as may be required for purposes 
of inspection may be detailed by the Secretary of State for that purpose.’’ 

Sec. 5. That section 10 of the Act of February 23, 1931, is further 
amended by adding at the end thereof the following new paragraph (c): 

“Sec. 10. (c) The Secretary of State is hereby authorized to assign for 
special duty as officers of the Foreign Service for nonconsecutive periods of 
not more than four years, qualified persons holding positions in the Depart- 
ment of State, and, at his request, qualified persons holding positions in any 
other department or agency of the United States who have rendered not less 
than five years of Government service, and persons so assigned shall be 
eligible during the periods of such assignment to receive the allowances 
authorized by the provisions of section 19 of this Act. Persons assigned 
under the authority of this section shall be eligible to receive all benefits 
provided by civil-service law and regulation in the same manner and subject 
to the same conditions as though they were serving in their regular civil- 
service positions and upon termination of their assignment shall be rein- 
stated in the respective department or agency from which loaned. The 
salaries and allowances of such persons shall, notwithstanding the provisions 
of any other law, be paid throughout the periods of such assignments from 
the appropriations provided for the Department of State.”’ 

Sec. 6. Section 14 of the Act of February 23, 1931, is amended to read 
as follows: 

“Sec. 14. That the Secretary of State is directed to report from time to 
time to the President, along with his recommendations, the names of those 
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Foreign Service officers who by reason of efficient service have demonstrated 
special capacity for promotion to the grade of minister or ambassador and 
the names of those Foreign Service officers and clerks and officers and em- 
ployees in the Department of State who by reason of efficient service, an 
accurate record of which shall be kept in the Department of State, have 
demonstrated special efficiency, and also the names of persons found upon 
taking the prescribed examination to have fitness for appointment to the 
Service, and any Foreign Service officers who may hereafter be promoted to a 
higher class within the classification prescribed in section 10 of this Act, as 
amended, shall have the status and receive the compensation attaching to 
such higher class from the date stated in his commission as the effective date 
of his promotion to such higher class.”’ 

Sec. 7. Section 16 of the Act of February 23, 1931, is amended to read 
as follows: 

“Sec. 16. That every secretary, consul general, consul, vice consul, or 
Foreign Service officer, and, if required, any other officer or employee of the 
Foreign Service or of the Department of State before he enters upon the 
duties of his office shall give to the United States a bond in such form and in 
such penal sum as the Secretary of State shall prescribe, with such sureties 
as the Secretary of State shall approve, conditioned without division of 
penalty for the true and faithful performance of his duties, including (but 
not by way of limitation) certifying vouchers for payment, accounting for, 
paying over, and delivering up of all fees, moneys, goods, effects, books, 
records, papers, and other property that shall come to his hands or to the 
hands of any other person to his use as such officer or employee under any 
law now or hereafter enacted and for the true and faithful performance of all 
other duties now or hereafter lawfully imposed upon him as such officer or 
employee, and such bond shall be construed to be conditioned for the true 
and faithful performance of all official duties of whatever character now or 
hereafter lawfully imposed upon him, or by him assumed incident to his 
employment as an officer or employee of the Government: Provided, That 
notwithstanding any other provisions of law, upon approval of any bond 
given pursuant to this Act, the principal shall not be required to give another 
separate bond conditioned for the true and faithful performance of only a 
part of the duties for which the bond given pursuant to this Act is condi- 
tioned: Provided further, That the operation of no existing bond of a Foreign 
Service officer or vice consul shall in any way be impaired by the provisions 
of sections 1-23, 23f-231, title 22, of the United States Code: Provided 
further, That the bond of a Foreign Service officer shall be construed to be 
conditioned for the true and faithful performance of all acts of such officer 
incident to his office regardless of whether commissioned as diplomatic, 
consular, or Foreign Service officer. The bonds herein mentioned shall be 
deposited with the Secretary of the Treasury: Provided further, That nothing 
herein contained shall be deemed to obviate the necessity of furnishing any 
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bond which may be required pursuant to the provisions of the Subsistence 
Expense Act of 1926, as amended.”’ 

Sec. 8. Section 19 of the Act of February 23, 1931, is amended to read 
as follows: 

“Sec. 19. Under such regulations as the President may prescribe and 
within the limitations of such appropriations as may be made therefor, 
which appropriations are authorized, ambassadors, ministers, diplomatic, 
consular and Foreign Service officers may be granted allowances for living 
quarters, heat, light, fuel, gas, and electricity; for representation; and also 
post allowances wherever the cost of living may be proportionately so high 
that in the opinion of the Secretary of State such allowances are necessary to 
enable such diplomatic, consular, and Foreign Service officers to carry on 
their work efficiently: Provided, That all such allowances shall be accounted 
for to the Secretary of State in such manner and under such rules and regula- 
tions as the President may prescribe and the authorization and approval of 
such expenditures by the Secretary of State as complying with such rules and 
regulations shall be binding upon all officers of the Government: Provided 
further, That the Secretary of State shall report all such expenditures annu- 
ally to the Congress with the Budget estimates of the Department of State.” 

Src. 9. Section 21 of the Act of February 23, 1931, is amended to read as 
follows: 

“Src. 21. That any Foreign Service officer may be assigned for duty in 
the Department of State or in any department or agency of the Government 
in the discretion of the Secretary of State without loss of class or salary, such 
assignment to be for a period of not more than three years unless the public 
interest demands further service, when such assignment may be extended 
for a period not to exceed one year, upon completion of which four-year 
assignment and reassignment to the field, he may not again be assigned for 
duty in the Department of State or in any other department or agency of the 
Government until the expiration of at least three years of field duty. Any 
ambassador or minister, or any Foreign Service officer of whatever class, 
detailed for duty in connection with trade conferences, or international 
gatherings, congresses, or conferences, or for other special duty not at his 
post or the Department of State, except temporarily for purposes of consulta- 
tion, shall be paid his salary and expenses of travel and subsistence at the 
rates prescribed by law.” 

Src. 10. Section 31 of the Act of February 23, 1931, is amended to read 
as follows: 

“Src. 31. There shall be in the Department of State a Board of Foreign 
Service Personnel for the Foreign Service, whose duty it shall be to recom- 
mend promotions in the Foreign Service and to furnish the Secretary of 
State with lists of Foreign Service officers who have demonstrated special 
capacity for promotion to the grade of Minister or Ambassador. The 
Board shall be composed of not more than three Assistant Secretaries of 
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State, one of whom shall be the Assistant Secretary of State having supervi- 
sion over the Division of Foreign Service Personnel and who shal] be Chair- 
man, an Officer of the Department of Commerce designated by the Secretary 
of Commerce and acceptable to the Secretary of State, and an officer of the 
Department of Agriculture designated by the Secretary of Agriculture and 
acceptable to the Secretary of State. The officer of the Department of 
Commerce shall sit as a member of the Board only when nominations and 
assignments of commercial attachés, the selection or assignment of Foreign 
Service officers for specialized training in commercial work or other matters of 
interest to the Department of Commerce are under consideration; the officer 
of the Department of Agriculture shall sit as a member of the Board only 
when nominations and assignments of agricultural attachés, the selection or 
assignment of Foreign Service officers for specialized training in agricultural 
work or other matters of interest to the Department of Agriculture are under 
consideration. The Chief of the Division of Foreign Service Personnel of the 
Department of State and one other member of that Division may attend the 
meetings of the Board and one of them shall act as secretary but they shall 
not be entitled to vote at its proceedings. No Foreign Service officer below 
class I shall be assigned as Chief of the Division of Foreign Service Personnel, 
nor shall such officer be given any authority except of a purely advisory 
character over promotions, demotions, transfers, or separations from the 
service of Foreign Service officers. The Director of the Office of the Foreign 
Service shall be assigned from among officers of the Foreign Service, but no 
Foreign Service officer below class I shall be so assigned.”’ 

Sec. 11. Revised Statutes 1699, 1700, and 1701 are hereby repealed. 

Sec. 12. Section 7 of the Act of February 5, 1915 (38 Stat. 807), restrict- 
ing the transaction of business by diplomatic officers, shall apply, with the 
exception of consular agents, to all officers and employees of the Foreign 
Service. 

Approved May 3, 1945. 


GREAT BRITAIN 


STATUTE CONCERNING PRIVILEGES AND IMMUNITIES OF INTERNATIONAL 
ORGANIZATION * 


7 & 8 Geo. 6, C.44; November 17, 1944 


An Act to make provision as to the immunities, privileges and capacities of 
international organisations of which His Majesty’s Government in the 
United Kingdom and foreign governments are members; to confer im- 
munities and privileges on the staffs of such organisations and representa- 
tives of member governments and in respect of premises and documents 
of such organisations; to remove doubts as to the extent to which repre- 
sentatives of foreign Powers attending international conferences and the 
* Diplomatic Privileges (Extension) Act, 1944. Text from British Information Services. 
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staffs of such representatives are entitled to diplomatic immunities; to 
amend the Diplomatic Privileges (Extension) Act, 1941; and for purposes 
connected with the matters aforesaid. 

[17th November 1944.] 


Be it enacted by the King’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows: 


1.—(1) This section shall apply to any organisation declared by Order in 
Council to be an organisation of which His Majesty’s Government in the 
United Kingdom and the government or governments of one or more foreign 
sovereign Powers are members. 

(2) His Majesty may by Order in Council— 

(a) provide that any organisation to which this section applies (herein- 
after referred to as ‘‘the organisation’’) shall, to such extent as 
may be specified in the Order, have the immunities and privileges 
set out in Part I of the Schedule to this Act, and shall also have the 
legal capacities of a body corporate; 

(b) confer upon such number of officers of the organisation, other than 
British subjects, as may be specified in the Order, being the 
holders of such high offices in the organisation as may be specified 
in the Order, and upon any person who is the representative of a 
member government on the governing body or any committee of 
the organisation, to such extent as may be so specified, the immu- 
nities and privileges set out in Part II of the Schedule to this Act; 

(c) confer upon such other classes of officers and servants of the or- 
ganisation (including British subjects holding such high offices as 
aforesaid or representing any member government as aforesaid) 
as may be specified in the Order to such extent as may be so 
specified, the immunities and privileges set out in Part III of the 
Schedule to this Act: 


Provided that the Order in Council shall not confer any exemption from 
taxes or rates upon any person who is a British subject and whose usual 
place of abode is in the United Kingdom. 

(3) Where immunities and privileges are conferred on any persons by an 
Order in Council made under the last foregoing subsection, the Secretary of 
State— 


(a) shall compile a list of the persons entitled to immunities and priv- 
ileges conferred under paragraph (b) of that subsection, and may 
compile a list of the persons entitled to immunities and privileges 
conferred under paragraph (c) of that subsection; 

(b) shall cause any list compiled under this subsection to be published 
in the London, Edinburgh and Belfast Gazettes; and 
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(c) whenever any person ceases or begins to be entitled to the im- 
munities and privileges to which any such list relates, shall amend 
the list and cause a notice of the amendment, or, if he thinks fit, 
an amended list, to be published as aforesaid. 


(4) Every list or notice published under the last foregoing subsection shall 
state the date from which the list or amendment takes or took effect; and the 
fact that any person is or was included or not included at any time among 
the persons entitled to the immunities and privileges in question may, if a 
list of those persons has been so published, be conclusively proved by produc- 
ing the Gazette containing the list, or, as the case may be, the last list taking 
effect before that time, together with the Gazettes (if any) containing notices 
of the amendments taking effect before that time, and by showing that the 
name of that person is or was at that time included or not included in the 
said list. 

(5) Where privileges and immunities are conferred under paragraph (a) 
or paragraph (b) of subsection (2) of this section upon any organisation or 
person, section seventy-eight of the War Damage Act, 1943 (which relates 
to the payment of contributions in respect of property owned by a foreign 
State or the Sovereign or envoy of a foreign State) shall apply to that or- 
ganisation or person in like manner as it applies to a foreign State or the 
envoy of a foreign State. 


(6) This section and the next following section shall remain in force for the 
period of five years beginning with the date of the passing of this Act and 
shall then expire: 

Provided that, if at any time while the said sections are in force an address 
is presented to His Majesty by each House of Parliament praying that the 
said sections shall be continued in force for a further period not exceeding 
five years after the time at which they would otherwise expire, His Majesty 
may by Order in Council direct that the said sections shall continue in force 
for that further period. 


2.—(1) Every Order in Council made under subsection (1) or subsection 
(2) of the last foregoing section shall be laid as soon as may be before Parlia- 
ment, and if an address is presented to His Majesty by either House of Parlia- 
ment, within the period of forty days beginning with the day on which any 
such Order is laid before it, praying that the Order be annulled, His Majesty 
in Council may annul the Order and it shall thereupon cease-to have effect, 
but without prejudice to the validity of anything done thereunder in the 
meantime or to the making of a new Order. 

(2) In reckoning the said period of forty days, no account shall be taken of 
any time during which Parliament is dissolved or prorogued, or during which 
both Houses are adjourned for more than four days. 

(3) Section one of the Rules Publication Act, 1893, shall not apply to any 
such Order in Council. 
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(4) Any such Order in Council may be varied or revoked by a subsequent 
Order in Council made in like manner. 


3.—(1) Where a conference is held in the United Kingdom and is attended 
by the representatives of His Majesty’s Government in the United Kingdom 
and the government or governments of one or more foreign sovereign Powers, 
and it appears to the Secretary of State that doubts may arise as to the 
extent to which the representatives of such foreign Powers and members of 
their official staffs are entitled to diplomatic immunities, he may— 


(a) compile a list of the persons aforesaid who are entitled to such 
immunities, and cause that list to be published in the London, 
Edinburgh and Belfast Gazettes; and 

(b) whenever it appears to the Secretary of State that any person ceases 
or begins to be entitled to such immunities, amend the list and 
cause a notice of amendment or, if he thinks fit, an amended list, 
to be published as aforesaid; 

and every representative of a foreign Power who is for the time being in- 
cluded in the list shall, for the purpose of any enactment and rule of law or 
custom relating to the immunities of an envoy of a foreign Power accredited 
to His Majesty, and of the retinue of such an envoy, be treated as if he were 
such an envoy, and such of the members of his official staff as are for the time 
being included in the list shall be treated for the purpose aforesaid as if they 
were his retinue. 

(2) Every list or notice published under the last foregoing subsection in 
relation to any conference shall include a statement of the date from which 
the list or amendment takes or took effect; and the fact that any person is or 
was included or not included at any time among the persons entitled to 
diplomatic immunities as representatives attending the conference or as 
members of the official staff of any such representative may, if a list of those 
persons has been so published, be conclusively proved by producing the 
Gazette containing the list or, as the case may be, the last list taking effect 
before that time, together with the Gazettes (if any) containing notices of the 
amendments taking effect before that time, and by showing that the name of 
that person is or was at that time included or not included in the said list. 


4. Nothing in the foregoing provisions of this Act shall be construed as 
precluding His Majesty from declining to accord immunities or privileges to, 
or from withdrawing immunities or privileges from, nationals or representa- 
tives of any Power on the ground that that Power is failing to accord cor- 
responding immunities or privileges to British nationals or representatives. 

5. Where diplomatic privileges and immunities have been extended by the 
Diplomatic Privileges (Extension) Act, 1941, to the members of the govern- 
ment of any foreign Power or of a provisional government, or to the members 
of any national committee or other foreign authority and, since such exten- 
sion took effect, the government, committee or authority has ceased to be 
established, or has ceased to be wholly established, in the United Kingdom, 
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the Act shall nevertheless continue to apply (so long as it remains in force), 
and be deemed never to have ceased to apply, in relation to members of that 
government, committee or authority, or persons employed on the official 
staff of any such member, who perform their functions wholly or partly in 
the United Kingdom. 


6. This Act may be cited as the Diplomatic Privileges (Extension) Act, 
1944. 


SCHEDULE 
Part I 


Immunities and Privileges of the Organisation 


1. Immunity from suit and legal process. 

2. The like inviolability of official archives and premises occupied as offices 
as is accorded in respect of the official archives and premises of an envoy of a 
foreign sovereign Power accredited to His Majesty. 

3. The like exemption or relief from taxes and rates, other than taxes on 
the importation of goods, as is accorded to a foreign sovereign Power. 

4. Exemption from taxes on the importation of goods directly imported by 
the organisation for its official use in the United Kingdom or for exportation, 
such exemption to be subject to compliance with such conditions as the 
Commissioners of Customs and Excise may prescribe for the protection of the 
Revenue. 


Part II 


Immunities and Privileges of High Officers and Government Representatives 


1. The like immunity from suit and legal process as is accorded to an 
envoy of a foreign sovereign Power accredited to His Majesty. 

2. The like inviolability of residence as is accorded to such an envoy. 

3. The like exemption or relief from taxes and rates as is accorded to such 
an envoy. 


Part III 


Immunities and Privileges of Other Officers and Servants 


1. Immunity from suit and legal process in respect of things done or 
omitted to be done in the course of the performance of official duties. 
2. The following exemption or relief from taxes and rates: 
(a) in the case of a British subject who is a national or citizen of, or 
belongs to, any part of His Majesty’s dominions outside the 
United Kingdom and would, if he were not a British subject, be 
qualified to receive the immunities and privileges set out in Part 
II of this Schedule, the like exemption or relief from taxes and 
rates as is accorded to an envoy of a foreign sovereign Power 
accredited to His Majesty; 
(b) in any other case exemption from income tax in respect of emolu- 
ments received as an officer or servant of the organisation. 
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UNITED STATES—GERMANY—GREAT BRITAIN—SOVIET UNION 


UNCONDITIONAL SURRENDER OF GERMAN AND ITALIAN FORCES AT CASERTA * 
May 2, 1945 


Enemy land, sea, and air forces commanded by General von Vietinghoff- 
Scheel have surrendered unconditionally to Field-Marshal Sir Harold Alex- 
ander. The terms of the surrender provide for the cessation of hostilities at 
12 noon G.M.T. Wednesday, May 2, 1945. 

The instrument of surrender was signed on Sunday afternoon, April 29, 
at Allied Force Headquarters at Caserta by two German plenipotentiaries 
and by Lieutenant-General W. D. Morgan, chief of staff of Allied Force 
Headquarters. One German representative signed on behalf of General von 
Vietinghoff-Scheel and the other on behalf of Obergruppenfiihrer Karl 
Wolff, supreme commander of the S.S. and police and the German general 
plenipotentiary of the Wehrmacht in Italy. 

After signing the document of unconditional surrender the two German 
plenipotentiaries returned by a secret route to General Vietinghoff’s head- 
quarters in the High Alps to arrange the surrender of German and Italian 
land, air, and naval forces. 

The territory in General Vietinghoff’s Southwest command includes all 
Northern Italy tothe Isonzo river in the Northwest and the Austrian provinces 
of Vorarlberg, Tirol, and Salzburg, and portions of Carinthia and Styria. 

The enemy’s total forces, including combat and rear echelon troops, sur- 
rendered to the Allies are estimated to number nearly 1,000,000 men. The 
fighting troops include the remnants of twenty-two German and six Italian 
Fascist divisions. 

The instrument of surrender consists of six short paragraphs. Three 
appendices giving details pertaining to the land, sea, and air forces were 
attached to the instrument. 

The following terms are imposed: 

First, unconditional surrender by the German commander-in-chief, south- 
west, of all forces under his command or control on land, sea, or air to the 
Supreme Allied Commander, Mediterranean theatre of operations. 

Secondly, the cessation of all hostilities on land, on sea, or in the air by 
enemy forces at 1200 hours G.M.T., May 2, 1945. 

Thirdly, the immediate immobilization and disarmament of enemy 
ground, sea, and air forces. 

Fourthly, an obligation on the part of the German commander-in-chief, 
Southwest, to carry out any further orders issued by the Supreme Allied 
Command, Mediterranean theatre. 

Fifthly, disobedience of orders or failure to comply with them will be dealt 
with in accordance with the accepted laws and usages of war. 


* Communiqué of Allied Force Headquarters, Mediterranean; The Times, London, May 3, 
1945, p. 4. 
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The instrument of surrender stipulates that it is independent of, without 
prejudice to, and will be superseded by, any general instrument of surrender 
imposed by or on behalf of the United Nations and applicable to Germany 
and the German armed forces as a whole. 

The instrument of surrender and appendices is written in English and Ger- 
man. The English version is the authentic text. 

The decision of the Supreme Allied Command, Mediterranean theatre, 
will be final if any doubt or dispute arises as to the meaning or interpretation 
of the surrender terms. 

The signing took place in the office of General Morgan in the presence of 
British, United States, and U.S.S.R. officers, including Lieutenant-General 
Robertson, Chief Administrative Officer, Allied Force Headquarters; Major- 
General Lemnitzer, Deputy Chief of Staff; Rear-Admiral H. A. Packer, 
Chief of Staff to the Commander-in-Chief, Mediterranean; Rear-Admiral 
S. S. Lewis, Chief of Staff to the Commander United States Naval Forces in 
North African Waters; Major-General Chauncey, Chief of Staff to Mediter- 
ranean Allied Air Forces; Air Vice-Marshal G. B. A. Baker, Chief of Staff 
to the Deputy Air Commander-in-Chief; and many other senior allied staff 
officers. 


UNITED STATES—FRANCE—GERMANY—GREAT BRITAIN— 
SOVIET UNION * 


UNCONDITIONAL SURRENDER OF GERMAN FORCES AT RHEIMS + 
May 8, 1945 


1. We, the undersigned, acting by authority of the German High Com- 
mand, hereby surrender unconditionally to the Supreme Commander, Allied 
Expeditionary Force, and simultaneously to the Soviet High Command, all 
forces on land, sea, and in the air who are at this date under German control. 

2. The German High Command will at once issue orders to all German 
military, naval, and air authorities and to all forces under German control 
to cease active operations at 2301 hours [11:01 p.m.] Central European Time 
on 8 May and to remain in the positions occupied at the time. No ship, 
vessel or aircraft is to be scuttled, or any damage done to their hull, machin- 
ery or equipment. 

3. The German High Command will at once issue to the appropriate 
commanders and ensure the carrying out of any further orders issued by the 
Supreme Commander, Allied Expeditionary Force, and by the Soviet 
High Command. 

4. This Act of Military Surrender is without prejudice to, and will be 

* The United States and Great Britain acted in behalf of all Allied forces; France, Ger- 
many, and Russia individually. 

t Text in The New York Times, May 9, 1945, p. 3. 
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superseded by, any general instrument of surrender imposed by, or on behalf 
of, the United Nations and applicable to Germany and the German Armed 
Forces as a whole. 

5. In the event of the German High Command or any of the forces under 
their control failing to act in accordance with this Act of Surrender the 
Supreme Commander, Allied Expeditionary Force, and the Soviet High 
Command will take such punitive or other action as they deem appropriate. 

Signed at Reims, France, at 0241 hours [2:41 a.m.] on 7 May, 1945. 

On behalf of the German High Command—Jovu 
In the presence of: 
On behalf of the Supreme Commander, 
Allied Expeditionary Force—W. B. Smitu. 
On behalf of the Soviet High Command—Ivan Sus.LopPaAROFF. 
On behalf of the French—F. SEvEz. 


UNITED STATES—GERMANY—GREAT BRITAIN— 
SOVIET UNION * 


UNCONDITIONAL SURRENDER OF GERMAN FORCES AT BERLIN ft 
May 9, 1945 


1. We the undersigned, acting by authority of the German High Com- 
mand, hereby surrender unconditionally to the Supreme Commander, Allied 
Expeditionary Force, and simultaneously to the Supreme High Command of 
the Red Army, all forces on land, at sea, and in the air who are at this date 
under German control. 

2. The German High Command will at once issue orders to all German 
military, naval, and air authorities and to all forces under German control 
to cease active operations at 23.01 hours, Central European Time, on May 8, 
1945, to remain in the positions occupied at that time and to disarm com- 
pletely, handing over their weapons and equipment to the local Allied com- 
manders or officers designated by representatives of the Allied Supreme 
Commands. No ship, vessel, or aircraft is to be scuttled, or any damage 
done to their hulls, machinery, or equipment, nor to machines of all kinds, 
armament, apparatus, and all the technical means of prosecution of war in 
general. 

3. The German High Command will at once issue to the appropriate com- 
manders, and ensure the carrying out of, any further orders issued by the 
Supreme Commander, Allied Expeditionary Force, and by the Supreme 
High Command of the Red Army. 

4, This act of military surrender is without prejudice to, and will be super- 
seded by, any general instrument of surrender imposed by or on behalf of 


* A French representative signed as a witness. 
+ Text from The Times, London, May 11, 1945, p. 4. 
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the United Nations and applicable to Germany and the German armed forces 
as a whole. 

5. In the event of the German High Command or any of the forces under 
their control failing to act in accordance with this act of surrender, the 
Supreme Commander, Allied Expeditionary Force, and the Supreme High 
Command of the Red Army will take such punitive or other action as they 
deem appropriate. 

6. This act is drawn up in the English, Russian, and German languages. 
The English and Russian are the only authentic texts. 


UNITED STATES—FRANCE—GREAT BRITAIN—SOVIET UNION 


DECLARATION REGARDING THE DEFEAT OF GERMANY AND THE ASSUMPTION OF 
SUPREME AUTHORITY WITH RESPECT TO GERMANY AND SUPPLEMENTARY 
STATEMENTS * 


June 5, 1946 


The German armed forces on land, at sea and in the air have been com- 
pletely defeated and have surrendered unconditionally and Germany, which 
bears responsibility for the war, is no longer capable of resisting the will of 
the victorious Powers. The unconditional surrender of Germany has there- 
by been effected, and Germany has become subject to such requirements as 
may now or hereafter be imposed upon her. 

There is no central Government or authority in Germany capable of 
accepting responsibility for the maintenance of order, the administration of 
the country and compliance with the requirements of the victorious Powers. 

It is in these circumstances necessary, without prejudice to any subse- 
quent decisions that may be taken respecting Germany, to make provision 
for the cessation of any further hostilities on the part of the German armed 
forces, for the maintenance of order in Germany and for the administration 
of the country, and to announce the immediate requirements with which 
Germany must comply. 

The Representatives of the Supreme Commands of the United Kingdom, 
the United States of America, the Union of Soviet Socialist Republics and the 
French Republic, hereinafter called the “‘ Allied Representatives,’ acting by 
authority of their respective Governments and in the interests of the United 
Nations, accordingly make the following Declaration: 

The Governments of the United Kingdom, the United States of America 
and the Union of Soviet Socialist Republics, and the Provisional Government 
of the French Republic, hereby assume supreme authority with respect to 
Germany, including all the powers possessed by the German Government, 
the High Command and any state, municipal, or local government or 


* Department of State Bulletin, Vol. XII, No. 311 (June 10, 1945), p. 1051; texts also by 
courtesy of British Information Services, Washington (Cmd. 6648). 
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authority. The assumption, for the purposes stated above, of the said 
authority and powers does not effect the annexation of Germany. 

The Governments of the United Kingdom, the United States of America 
and the Union of Soviet Socialist Republics, and the Provisional Government 
of the French Republic, will hereafter determine the boundaries of Germany 
or any part thereof and the status of Germany or of any area at present 
being part of German territory. 

In virtue of the supreme authority and powers thus assumed by the four 
Governments, the Allied Representatives announce the following require- 
ments arising from the complete defeat and unconditional surrender of 
Germany with which Germany must comply :— 


Article 1 


Germany, and all German military, naval and air authorities and all 
forces under German control shall immediately cease hostilities in all 
theatres of war against the forces of the United Nations on land, at sea and in 
the air. 


Article 2 


(a) All armed forces of Germany or under German control, wherever they 
may be situated, including land, air, anti-aircraft and naval forces, the 8.8., 
S.A. and Gestapo, and all other forces or auxiliary organisations equipped 
with weapons, shall be completely disarmed, handing over their weapons and 
equipment to local Allied Commanders or to officers designated by the Allied 
Representatives. 

(b) The personnel of the formations and units of all the forces referred 
to in paragraph (a) above shall, at the discretion of the Commander-in-Chief 
of the Armed Forces of the Allied States concerned, be declared to be 
prisoners of war, pending further decisions, and shall be subject to such 
conditions and directions as may be prescribed by the respective Allied 
Representatives. 

(c) All forces referred to in paragraph (a) above, wherever they may be, 
will remain in their present positions pending instructions from the Allied 
Representatives. 

(d) Evacuation by the said forces of all territories outside the frontiers of 
Germany as they existed on the 31st December, 1937, will proceed according 
to instructions to be given by the Allied Representatives. 

(e) Detachments of civil police to be armed with small arms only, for 
the maintenance of order and for guard duties, will be designated by the 
Allied Representatives. 


Article 3 


(a) All aircraft of any kind or nationality in Germany or German- 
occupied or controlled territories or waters, military, naval or civil, other than 
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aircraft in the service of the Allies, will remain on the ground, on the water 
or aboard ships pending further instructions. 

(b) All German-controlled aircraft in or over territories or waters not 
occupied or controlled by Germany will proceed to Germany or to such other 
place or places as may be specified by the Allied Representatives. 


Article 4 


(a) All German or German-controlled naval vessels, surface and sub- 
marine, auxiliary naval craft, and merchant and other shipping, wherever 
such vessels may be at the time of this Declaration, and all other merchant 
ships of whatever nationality in German ports, will remain in or proceed 
immediately to ports and bases as specified by the Allied Representatives. 
The crews of such vessels will remain on board pending further instructions. 

(b) All ships and vessels of the United Nations, whether or not title 
has been transferred as the result of prize court or other proceedings, which 
are at the disposal of Germany or under German control at the time of this 
Declaration, will proceed at the dates and to the ports or bases specified 
by the Allied Representatives. 


Article 5 


(a) All or any of the following articles in the possession of the German 
armed forces or under German control or at German disposal will be held 
intact and in good condition at the disposal of the Allied Representatives, for 
such purposes and at such times and places as they may prescribe: 


(i) all arms, ammunition, explosives, military equipment, stores and 
supplies and other implements of war of all kinds and all other war 
material; 

(ii) all naval vessels of all classes, both surface and submarine, auxiliary 
naval craft and all merchant shipping, whether afloat, under re- 
pair or construction, built or building; 

(iii) all aircraft of all kinds, aviation and anti-aircraft equipment and 
devices; 

(iv) all transportation and communications facilities and equipment, by 
land, water or air; 

(v) all military installations and establishments, including airfields, 
seaplane bases, ports and naval bases, storage depots, permanent 
and temporary land and coast fortifications, fortresses and other 
fortified areas, together with plans and drawings of all such 
fortifications, installations and establishments; 

(vi) all factories, plants, shops, research institutions, laboratories, test- 
ing stations, technical data, patents, plans, drawings and inven- 
tions, designed or intended to produce or to facilitate the produc- 
tion or use of the articles, materials and facilities referred to in 
sub-paragraphs (i), (ii), (iii), (iv) and (v) above or otherwise to 
further the conduct of war. 
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(b) At the demand of the Allied Representatives the following will be 
furnished: 
(i) the labour, services and plant required for the maintenance or 
operation of any of the six categories mentioned in paragraph 
(a) above; and 
(ii) any information or records that may be required by the Allied 
Representatives in connection with the same. 


(c) At the demand of the Allied Representatives all facilities will be 
provided for the movement of Allied troops and agencies, their equipment 
and supplies, on the railways, roads and other land communications or by 
sea, river or air. All means of transportation will be maintained in good 
order and repair, and the labour, services and plant necessary therefor will 
be furnished. 


Article 6 


(a) The German authorities will release to the Allied Representatives, in 
accordance with the procedure to be laid down by them, all prisoners of war 
at present in their power, belonging to the forces of the United Nations, 
and will furnish full lists of these persons, indicating the places of their 
detention in Germany or territory occupied by Germany. Pending the release 
of such prisoners of war, the German authorities and people will protect 
them in their persons and property and provide them with adequate food, 
clothing, shelter, medical attention and money in accordance with their rank 
or official position. 

(b) The German authorities and people will in like manner provide for and 
release all other nationals of the United Nations who are confined, interned or 
otherwise under restraint, and all other persons who may be confined, in- 
terned or otherwise under restraint for political reasons or as a result of any 
Nazi action, law or regulation which discriminates on the ground of race, 
colour, creed or political belief. 

(c) The German authorities will, at the demand of the Allied Representa- 
tives, hand over control of places of detention to such officers as may be 
designated for the purpose by the Allied Representatives. 


Article 7 


The German authorities concerned will furnish to the Allied Representa- 
tives: 


(a) full information regarding the forces referred to in Article 2(a), 
and, in particular, wil] furnish forthwith all information which 
the Allied Representatives may require concerning the numbers, 
locations and dispositions of such forces, whether located inside 
or outside Germany; 

(b) complete and detailed information concerning mines, minefields and 
other obstacles to movement by land, sea or air, and the safety 
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lanes in connection therewith. All such safety lanes will be 
kept open and clearly marked; all mines, minefields and other 
dangerous obstacles will as far as possible be rendered safe, and 
all aids to navigation will be reinstated. Unarmed German 
military and civilian personnel with the necessary equipment, 
will be made available and utilised for the above purposes, and 
for the removal of mines, minefields and other obstacles as directed 
by the Allied Representatives. 


Article 8 


There shall be no destruction, removal, concealment, transfer or scuttling 
of, or damage to, any military, naval, air, shipping, port, industrial and other 
like property and facilities and all records and archives, wherever they may 
be situated, except as may be directed by the Allied Representatives. 


Article 9 


Pending the institution of control by the Allied Representatives over all 
means of communication, all radio and telecommunication installations and 
other forms of wire or wireless communications, whether ashore or afloat, 
under German control, will cease transmission except as directed by the 
Allied Representatives. 


Article 10 


The forces, nationals, ships, aircraft, military equipment, and other prop- 
erty in Germany or in German control or service or at German disposal, of 
any other country at war with any of the Allies, will be subject to the provi- 
sions of this Declaration and of any proclamations, orders, ordinances or 
instructions issued thereunder. 


Article 11 


(a) The principal Nazi leaders as specified by the Allied Representatives, 
and all persons from time to time named or designated by rank, office or 
employment by the Allied Representatives as being suspected of having com- 
mitted, ordered or abetted war crimes or analogous offences, will be appre- 
hended and surrendered to the Allied Representatives. 

(b) The same will apply in the case of any national or any of the United 
Nations who is alleged to have committed an offense against his national law, 
and who may at any time be named or designated by rank, office or employ- 
ment by the Allied Representatives. 

(c) The German authorities and people will comply with any instructions 
given by the Allied Representatives for the apprehension and surrender of 
such persons. 


Article 12 


The Allied Representatives will station forces and civil agencies in any or 
all parts of Germany as they may determine. 
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Article 13 


(a) In the exercise of the supreme authority with respect to Germany as- 
sumed by the Governments of the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republics, and the Provisional 
Government of the French Republic, the four Allied Governments will take 
such steps, including the complete disarmament and demilitarisation of 
Germany, as they deem requisite for future peace and security. 

(b) The Allied Representatives will impose on Germany additional politi- 
cal, administrative, economic, financial, military and other requirements 
arising from the complete defeat of Germany. The Allied Representatives 
or persons or agencies duly designated to act on their authority, will issue 
proclamations, orders, ordinances and instructions for the purpose of laying 
down such additional requirements, and of giving effect to the other provi- 
sions of this Declaration. All German authorities and the German people 
shall carry out unconditionally the requirements of the Allied Representa- 
tives, and shall fully comply with all such proclamations, orders, ordinances 
and instructions. 


Article 14 


This Declaration enters into force and effect at the date and hour set forth 
below. In the event of failure on the part of the German authorities or peo- 
ple promptly and completely to fulfil their obligations hereby or hereafter 
imposed, the Allied Representatives will take whatever action may be deemed 
by them to be appropriate under the circumstances. 


Article 15 


This Declaration is drawn up in the English, Russian, French and German 
languages. The English, Russian and French are the only authentic texts. 
June 5, 1945, 16.40 hours. Berlin 

Signed by the Allied Representatives: 
B. Montcom_ry, F.M. 
D. EISENHOWER. 
G. K. Zuuxkov. 
F. pe LATTRE DE TASSIGNY. 
+ * * * * 


Statement on zones of occupation in Germany. 


Germany, within her frontiers as they were on the 31st December, 1937, 
will, for the purposes of occupation, be divided into four zones, one to be 
allotted to each Power as follows: 


an eastern zone to the Union of Soviet Socialist Republics; 
a north-western zone to the United Kingdom; 

a south-western zone to the United States of America; 

a western zone to France. 
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The occupying forces in each zone will be under a Commander-in-Chief 
designated by the responsible Power. Each of the four Powers may, at its 
discretion, include, among the forces assigned to occupation duties under the 
command of its Commander-in-Chief, auxiliary contingents from the forces 
of any other Allied Power which has actively participated in military opera- 
tions against Germany. 

2. The area of ‘Greater Berlin” will be occupied by forces of each of the 
four Powers. An Inter-Allied Governing Authority (in Russian, Komenda- 
tura) consisting of four Commandants, appointed by their respective Com- 
manders-in-Chief, will be established to direct jointly its administration. 

* * * * * 


Statement on control machinery in Germany. 


In the period when Germany is carrying out the basic requirements of un- 
conditional surrender, supreme authority in Germany will be exercised, on 
instructions from their Governments, by the British, United States, Soviet 
and French Commanders-in-Chief, each in his own zone of occupation, and 
also jointly, in matters affecting Germany as a whole. The four Command- 
ers-in-Chief will together constitute the Control Council. Each Com- 
mander-in-Chief will be assisted by a Political Adviser. 

2. The Control Council, whose decisions shall be unanimous, will ensure 
appropriate uniformity of action by the Commanders-in-Chief in their 
respective zones of occupation and will reach agreed decisions on the chief 
questions affecting Germany as a whole. 

3. Under the Control Council, there will be a permanent Co-ordinating 
Committee composed of one representative of each of the four Commanders- 
in-Chief, and a Control Staff organised in the following Divisions (which are 
subject to adjustment in the light of experience): Military; Naval; Air; 
Transport; Political; Economic; Finance; Reparation, Deliveries and Resti- 
tution; Internal Affairs and Communications; Legal; Prisoners of War and 
Displaced Persons; Man-power. 

There will be four heads of each Division, one designated by each Power. 
The staffs of the Division may include civilian as well as military personnel, 
and may also in special cases include nationals of other United Nations ap- 
pointed in a personal capacity. 

4. The functions of the Co-ordinating Committee and of the Control Staff 
will be to advise the Control Council, to carry out the Council’s decisions and 
to transmit them to the appropriate German organs, and to supervise and 
control the day-to-day activities of the latter. 

5. Liaison with the other United Nations Governments chiefly interested 
will be established through the appointment by such Governments of military 
missions (which may include civilian members) to the Control Council. 
These missions will have access through the appropriate channels to the 
organs of control. 


is 
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6. United Nations organisations will, if admitted by the Control Council 
to operate in Germany, be subordinate to the Allied control machinery and 
answerable to it. 

7. The administration of the ‘Greater Berlin”’ area will be directed by an 
Inter-Allied Governing Authority, which will operate under the general di- 
rection of the Control Council, and will consist of four Commandants, each 
of whom will serve in rotation as Chief Commandant. They will be assisted 
by a technical staff which will supervise and control the activities of the local 
German organs. 

8. The arrangements outlined above will operate during the period of 
occupation following German surrender, when Germany is carrying out the 
basic requirements of unconditional surrender. Arrangements for the subse- 
quent period will be the subject of a separate agreement. 


* * * * * 


Statement on consultation with Governments of other United Nations. 


By the Declaration regarding the defeat of Germany issued at Berlin on 
the 5th of June, 1945, the Governments of the United Kingdom, the United 
States of America and the Union of Soviet Socialist Republics, and the Pro- 
visional Government of the French Republic have assumed supreme author- 
ity with respect to Germany. The Governments of the four Powers hereby 
announce that it is their intention to consult with the Governments of other 
United Nations in connection with the exercise of this authority. 

June 5, 1945. 


UNITED STATES 


REPORT TO THE PRESIDENT FROM JUSTICE ROBERT H. JACKSON, CHIEF OF COUNSEL FOR THE 
UNITED STATES IN THE PROSECUTION OF AXIS WAR CRIMINALS 


June 7, 1945 


My DEAR Mr. PRESIDENT: 

I have the honor to report accomplishments during the month since you 
named me as Chief of Counsel for the United States in prosecuting the prin- 
cipal Axis War Criminals. In brief, I have selected staffs from the several 
services, departments and agencies concerned; worked out a plan for prepara- 
tion, briefing, and trial of the cases; allocated the work among the several 
agencies; instructed those engaged in collecting or processing evidence; 
visited the European Theater to expedite the examination of captured docu- 
ments, and the interrogation of witnesses and prisoners; codrdinated our 
preparation of the main case with preparation by Judge Advocates of many 
cases not included in my responsibilities; and arranged codperation and mu- 
tual assistance with the United Nations War Crimes Commission and with 
Counsel appointed to represent the United Kingdom in the joint prosecution. 
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The responsibilities you have conferred on me extend only to “‘the case of 
major criminals whose offenses have no particular geographical localization 
and who will be punished by joint decision of the governments of the Allies,” 
as provided in the Moscow Declaration of November 1, 1943, by President 
Roosevelt, Prime Minister Churchill and Premier Stalin. It does not in- 
clude localized cases of any kind. Accordingly, in visiting the European 
Theater, I attempted to establish standards to segregate from our case 
against the principal offenders, cases against many other offenders and to 
expedite their trial. These cases fall into three principal classes: 

1. The first class comprises offenses against military personnel of the 
United States—such, for example, as the killing of American airmen who 
crash-landed, and other Americans who became prisoners of war. In order 
to insure effective military operation, the field forces from time immemorial 
have dealt with such offenses on the spot. Authorization of this prompt pro- 
cedure, however, had been withdrawn because of the fear of stimulating 
retaliation through execution of captured Americans on trumped-up charges. 
The surrender of Germany and liberation of our prisoners has ended that 
danger. The morale and safety of our own troops and effective government 
of the control area seemed to require prompt resumption of summary dealing 
with this type of case. Such proceedings are likely to disclose evidence help- 
ful to the case against the major criminals and will not prejudice it in view of 
the measures I have suggested to preserve evidence and to prevent premature 
execution of those who are potential defendants or witnesses in the major 
case. 

I flew to Paris and Frankfort and conferred with Generals Eisenhower, 
Smith, Clay, and Betts, among others, and arranged to have a representative 
on hand to clear questions of conflict in any particular case. We also ar- 
ranged an exchange of evidence between my staff and the Theater Judge 
Advocate’s staff. The officials of other countries were most anxious to help. 
For example, the French brought to General Donovan and me in Paris evi- 
dence that civilians in Germany had beaten to death with wrenches three 
American airmen. They had obtained from the German Burgomeister 
identification of the killers, had taken them into custody, and offered to de- 
liver them to our forces. Cases such as this are not infrequent. Under the 
arrangements perfected, the military authorities are enabled to move in 
cases of this class without delay. Some are already under way; some by 
now have been tried and verdicts rendered. Some concentration camp cases 
are also soon to go on trial. 

2. A second class of offenders, the prosecution of which will not interfere 
with the major case, consists of those who, under the Moscow Declaration, 
are to be sent back to the scene of their crimes for trial by local authorities. 
These comprise localized offenses or atrocities against persons or property, 
usually of civilians of countries formerly occupied by Germany. The part 
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of the United States in these cases consists of the identification of offenders 
and the surrender on demand of those who are within our control. 

The United Nations War Crimes Commission is especially concerned with 
cases of this kind. It represents many of the United Nations, with the 
exception of Russia. It has been usefully engaged as a body with which 
the aggrieved of all the United Nations have recorded their accusations and 
evidence. Lord Wright, representing Australia, is the Chairman of this 
Commission, and Lieutenant Colonel Joseph V. Hodgson is the United 
States representative. 

In London, I conferred with Lord Wright and Colonel Hodgson in an 
effort to coérdinate our work with that of the Commission wherever there 
might be danger of conflict or duplication. There was no difficulty in 
arriving at an understanding for mutual exchange of information. We 
undertook to respond to requests for any evidence in our possession against 
those listed with the Commission as criminals and to codperate with each of 
the United Nations in efforts to bring this class of offenders to justice. 

Requests for the surrender of persons held by American forces may present 
diplomatic or political problems which are not my responsibility. But so far 
as my work is concerned, I advised the Commission, as well as the appro- 
priate American authorities, that there is no objection to the surrender of 
any person except on grounds that we want him as a defendant or as a witness 
in the major case. 

3. In a third class of cases, each country, of course, is free to prosecute 
treason charges in its own tribunals and under its own laws against its own 
traitorous nationals—Quislings, Lavals, ‘‘ Lord Haw-Haws,”’ and the like. 

The consequence of these arrangements is that preparations for the 
prosecution of major war criminals will not impede or delay prosecution of 
other offenders. In these latter cases, however, the number of known 
offenses is likely to exceed greatly the number of prosecutions, because 
witnesses are rarely able satisfactorily to identify particular soldiers in 
uniform whose acts they have witnessed. This difficulty of adequately 
identifying individual perpetrators of atrocities and crimes makes it the 
more important that we proceed against the top officials and organizations 
responsible for originating the criminal policies, for only by so doing can 
there be just retribution for many of the most brutal acts. 


II 


Over a month ago the United States proposed to the United Kingdom, 
Soviet Russia and France a specific plan, in writing, that these four powers 
join in a protocol establishing an International Military Tribunal, defining 
the jurisdiction and powers of the tribunal, naming the categories of acts 
declared to be crimes, and describing those individuals and organizations to 
be placed on trial. Negotiation of such an agreement between the four 
powers is not yet completed. 
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In view of the immensity of our task, it did not seem wise to await con- 
summation of international arrangements before proceeding with prepara- 
tion of the American case. Accordingly, I went to Paris, to American Army 
Headquarters at Frankfort and Wiesbaden, and to London, for the purpose 
of assembling, organizing, and instructing personnel from the existing serv- 
ices and agencies and getting the different organizations codrdinated and at 
work on the evidence. I uniformly met with eager codperation. 

The custody and treatment of war criminals and suspects appeared to 
require immediate attention. I asked the War Department to deny those 
prisoners who are suspected war criminals the privileges which would 
appertain to their rank if they were merely prisoners of war; to assemble them 
at convenient and secure locations for interrogation by our staff; to deny 
them access to the press; and to hold them in the close confinement ordinarily 
given suspected criminals. The War Department has been subjected to 
some criticism from the press for these measures, for which it is fair that I 
should acknowledge responsibility. The most elementary considerations for 
insuring a fair trial and for the success of our case suggest the imprudence of 
permitting these prisoners to be interviewed indiscriminately or to use the 
facilities of the press to convey information to each other and to criminals 
yet uncaptured. Our choice is between treating them as honorable prisoners 
of war with the privileges of their ranks, or to classify them as war criminals, 
in which case they should be treated as such. I have assurances from the 
War Department that those likely to be accused as war criminals will be kept 
in close confinement and stern control. 

Since a considerable part of our evidence has been assembled in London, 
I went there on May 28 with General Donovan to arrange for its examina- 
tion, and to confer with the United Nations War Crimes Commission and 
with officials of the British Government responsible for the prosecution of 
war criminals. We had extended conferences with the newly appointed 
Attorney General, the Lord Chancellor, the Foreign Secretary, the Treasury 
Solicitor, and others. On May 29, Prime Minister Churchill announced in 
the House of Commons that Attorney General Sir David Maxwell Fyfe had 
been appointed to represent the United Kingdom in the prosecution. Fol- 
lowing this announcement, members of my staff and I held extended confer- 
ences with the Attorney General and his staff. The sum of these conferences 
is that the British are taking steps parallel with our own to clear the military 
and localized cases for immediate trial, and to effect a complete interchange 
of evidence and a coérdination of planning and preparation of the case by the 
British and American representatives. Despite the fact that the prosecution 
of the major war criminals involves problems of no mean dimensions, I am 
able to report that no substantial differences exist between the United King- 
dom representatives and ourselves, and that minor differences have adjusted 
easily as one or the other of us advanced the better reasons for his view. 

The Provisional Government of the French Republic has advised that it 
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accepts in principle the American proposals for trials before an International 
Military Tribunal. It is expected to designate its representative shortly. 
The government of the Union of Soviet Socialist Republics, while not yet 
committed, has been kept informed of our steps and there is no reason to 
doubt that it will unite in the prosecution. We propose to make provision 
for others of the United Nations to become adherents to the agreement. 


III 


The time, I think, has come when it is appropriate to outline the basic 
features of the plan of prosecution on which we are tentatively proceeding in 
preparing the case of the United States: 

i. The American case is being prepared on the assumption that an in- 
escapable responsibility rests upon this country to conduct an inquiry, pref- 
erably in association with others, but alone if necessary, into the culpability 
of those whom there is probable cause to accuse of atrocities and other crimes. 
We have many such men in our possession. What shall we do with them? 
We could, of course, set them at large without a hearing. But it has cost 
unmeasured thousands of American lives to beat and bind these men. To 
free them without a trial would mock the dead and make cynics of the living. 
On the other hand, we could execute or otherwise punish them without a 
hearing. But undiscriminating executions or punishments without definite 
findings of guilt, fairly arrived at, would violate pledges repeatedly given, and 
would not set easily on the American conscience or be remembered by our 
children with pride. The only other course is to determine the innocence or 
guilt of the accused after a hearing as dispassionate as the times and the 
horrors we deal with will permit, and upon a record that will leave our 
reasons and motives clear. ' 

2. These hearings, however, must not be regarded in the same light as a 
trial under our system, where defense is a matter of constitutional right. 
Fair hearings for the accused are, of course, required to make sure that we 
punish only the right men and for the right reasons. But the procedure of 
these hearings may properly bar obstructive and dilatory tactics resorted to 
by defendants in our ordinary criminal trials. 

Nor should such a defense be recognized as the obsolete doctrine that a 
head of state is immune from legal liability. There is more than a suspicion 
that this idea is a relic of the doctrine of the divine right of kings. It is, in 
any event, inconsistent with the position we take toward our own Officials, 
who are frequently brought to court at the suit of citizens who allege their 
rights to have been invaded. We do not accept the paradox that legal 
responsibility should be the least where power is the greatest. We stand on 
the principle of responsible government declared some three centuries ago to 
King James by Lord Chief Justice Coke, who proclaimed that even a King is 
still ‘‘under God and the law.”’ 

With the doctrine of immunity of a head of state usually is coupled another, 
that orders from an officia! superior protect one who obeys them. It will be 
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noticed that the combination of these two doctrines means that nobody is 
responsible. Society as modernly organized cannot tolerate so broad an area 
of official irresponsibility. There is doubtless a sphere in which the defense 
of obedience to superior orders should prevail. If a conscripted or enlisted 
soldier is put on a firing squad, he should not be held responsible for the 
validity of the sentence he carries out. But the case may be greatly altered 
where one has discretion because of rank or the latitude of his orders. And 
of course, the defense of superior orders cannot apply in the case of voluntary 
participation in a criminal or conspiratorial organization, such as the Gestapo 
or the 8.8. An accused should be allowed to show the facts about superior 
orders. The Tribunal can then determine whether they constitute a defense 
or merely extenuating circumstances, or perhaps carry no weight at all. 

3. Whom will we accuse and put to their defense? We will accuse a large 
number of individuals and officials who were in authority in the government, 
in the military establishment, including the General Staff, and in the finan- 
cial, industrial, and economic life of Germany who by all civilized standards 
are provable to be common criminals. We also propose to establish the 
criminal character of several voluntary organizations which have played a 
cruel and controlling part in subjugating first the German people and then 
their neighbors. It is not, of course, suggested that a person should be 
judged a criminal merely because he voted for certain candidates or main- 
tained political affiliations in the sense that we in America support political 
parties. The organizations which we will accuse have no resemblance to our 
political parties. Organizations such as the Gestapo and the 8.8. were direct 
action units, and were recruited from volunteers accepted only because of 
aptitude for, and fanatical devotion to, their violent purposes. 

In examining the accused organizations in the trial, it is our proposal to 
demonstrate their declared and covert objectives, methods of recruitment, 
structure, lines of responsibility, and methods of effectuating their programs. 
In this trial, important representative members will be allowed to defend 
their organizations as well as themselves. The best practicable notice will 
be given, that named organizations stand accused and that any member is 
privileged to appear and join in their defense. If in the main trial an organ- 
ization is found to be criminal, the second stage will be to identify and try 
before regular military tribunals individual members not already personally 
convicted in the principal case. Findings in the main trial that an organiza- 
tion is criminal in nature will be conclusive in any subsequent proceedings 
against individual members. ‘The individual member will thereafter be al- 
lowed to plead only personal defenses or extenuating circumstances, such as 
that he joined under duress, and as to those defenses he should have the 
burden of proof. There is nothing novel in the idea that one may lose a part 
of or all his defense if he fails to assert it in an appointed forum at an earlier 
time. In United States war-time legislation, this principle has been utilized 
and sustained as consistent with our concept of due process of law. 

4. Our case against the major defendants is concerned with the Nazi 


184 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


master plan, not with individual barbarities and perversions which occurred 
independently of any central plan. The groundwork of our case must be 
factually authentic and constitute a well-documented history of what we are 
convinced was a grand, concerted pattern to incite and commit the aggressions 
and barbarities which have shocked the world. We must not forget that 
when the Nazi plans were boldly proclaimed they were so extravagant that 
the world refused to take them seriously. Unless we write the record of this 
movement with clarity and precision, we cannot blame the future if in days 
of peace it finds incredible the accusatory generalities uttered during the war. 
We must establish incredible events by credible evidence. 

5. What specifically are the crimes with which these individuals and 
organizations should be charged, and what marks their conduct as criminal? 

There is, of course, real danger that trials of this character will become en- 
meshed in voluminous particulars of wrongs committed by individual Ger- 
mans throughout the course of the war, and in the multitude of doctrinal dis- 
putes which are part of a lawyer’s paraphernalia. We can save ourselves 
from those pitfalls if our test of what legally is crime gives recognition to 
those things which fundamentally outraged the conscience of the American 
people and brought them finally to the conviction that their own liberty and 
civilization could not persist in the same world with the Nazi power. 

Those acts which offended the conscience of our people were criminal by 
standards generally accepted in all civilized countries, and I believe that we 
may proceed to punish those responsible in full accord with both our own 
traditions of fairness and with standards of just conduct which have been 
internationally accepted. I think also that through these trials we should 
be able to establish that a process of retribution by law awaits those who in 
the future similarly attack civilization. Before stating these offenses in 
legal terms and concepts, let me recall what it was that affronted the sense of 
justice of our people. 

Early in the Nazi regime, people of this country came to look upon the 
Nazi Government as not constituting a legitimate state pursuing the legiti- 
mate objective of a member of the international community. They came to 
view the Nazis as a band of brigands, set on subverting within Germany every 
vestige of a rule of law which would entitle an aggregation of people to be 
looked upon collectively as a member of the family of nations. Our people 
were outraged by the oppressions, the cruelest forms of torture, the large- 
scale murder, and the wholesale confiscation of property which initiated the 
Nazi regime within Germany. They witnessed persecution of the greatest 
enormity on religious, political and racial grounds, the breakdown of trade 
unions, and the liquidation of all religious and moral influences. This was 
not the legitimate activity of a state within its own boundaries, but was 
preparatory to the launching of an international course of aggression and was 
with the evil intention, openly expressed by the Nazis, of capturing the form 
of the German state as an instrumentality for spreading their rule to other 
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countries. Our people felt that these were the deepest offenses against that 
International Law described in the Fourth Hague Convention of 1907 as 
including the ‘‘laws of humanity and the dictates of the public conscience.” 

Once these international brigands, the top leaders of the Nazi party, the 
S.S. and the Gestapo, had firmly established themselves within Germany by 
terrorism and crime, they immediately set out on a course of international 
pillage. They bribed, debased, and incited to treason the citizens and sub- 
jects of other nations for the purpose of establishing their fifth columns of 
corruption and sabotage within those nations. They ignored the commonest 
obligations of one state respecting the internal affairs of another. They 
lightly made and promptly broke international engagements as a part of their 
settled policy to deceive, corrupt, and overwhelm. They made, and made 
only to violate, pledges respecting the demilitarized Rhineland, and Czech- 
oslovakia, and Poland, and Russia. They did not hesitate to instigate the 
Japanese to treacherous attack on the United States. Our people saw in this 
succession of events the destruction of the minimum elements of trust which 
can hold the community of nations together in peace and progress. Then, 
in consummation of their plan, the Nazis swooped down upon the nations 
they had deceived and ruthlessly conquered them. They flagrantly violated 
the obligations which states, including their own, have undertaken by con- 
vention or tradition as a part of the rules of land warfare, and of the law of the 
sea. They wantonly destroyed cities like Rotterdam for no military purpose. 
They wiped out whole populations, as at Lidice, where no military purposes 
were to be served. They confiscated property of the Poles and gave it to 
party members. They transported in labor battalions great sectors of the 
civilian populations of the conquered countries. They refused the ordinary 
protections of law to the populations which they enslaved. The feeling of 
outrage grew in this country, and it became more and more felt that these 
were crimes committed against us and against the whole society of civilized 
nations by a band of brigands who had seized the instrumentality of a state. 

I believe that those instincts of our people were right and that they should 
guide us as the fundamental tests of criminality. We propose to punish 
acts which have been regarded as criminal since the time of Cain and have 
been so written in every civilized code. 

In arranging these trials we must also bear in mind the aspirations with 
which our people have faced the sacrifices of war. After we entered the war, 
and as we expended our men and our wealth to stamp out these wrongs, it 
was the universal feeling of our people that out of this war should come un- 
mistakable rules and workable machinery from which any who might con- 
template another era of brigandage would know that they would be held 
personally responsible and would be personally punished. Our people have 
been waiting for these trials in the spirit of Woodrow Wilson, who hoped to 
“give to international jaw the kind of vitality which it can only have if it is a 
real expression of our moral judgment.” 


186 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Against this background it may be useful to restate in more technical 
lawyer’s terms the legal charges against the top Nazi leaders and those volun- 
tary associations such as the 8.8. and Gestapo which clustered about them 
and were ever the prime instrumentalities, first, in capturing the German 
state, and then, in directing the German state to its spoliations against the 
rest of the world: 

(a) Atrocities and offenses against persons or property constituting viola- 
tions of International Law, including the laws, rules, and customs of land and 
naval warfare. The rules of warfare are well established and generally ac- 
cepted by the nations. They make offenses of such conduct as killing of the 
wounded, refusal of quarter, ill treatment of prisoners of war, firing on un- 
defended localities, poisoning of wells and streams, pillage and wanton de- 
struction, and ill treatment of inhabitants in occupied territory. 

(b) Atrocities and offenses, including atrocities and persecutions on racial 
or religious grounds, committed since 1933. This is only to recognize the 
principles of criminal law as they are generally observed in civilized states. 
These principles have been assimilated as a part of International Law at 
least since 1907. The Fourth Hague Convention provided that inhabitants 
and belligerents shall remain under the protection and the rule of ‘‘the prin- 
ciples of the law of nations, as they result from the usage established among 
civilized peoples, from the laws of humanity and the dictates of the public 
conscience.” 

(c) Invasions of other countries and initiation of wars of aggression in 
violation of International Law or treaties. 

The persons to be reached by these charges will be determined by the rule 
of liability, common to all legal systems, that all who participate in the 
formulation or execution of a criminal plan involving multiple crimes are 
liable for each of the offenses committed and responsible for the acts of each 
other. All are liable who have incited, ordered, procured, or counselled the 
commission of such acts, or who have taken what the Moscow Declaration 
describes as ‘‘a consenting part”’ therein. 


IV 


The legal position which the United States will maintain, being thus based 
on the common sense of justice, is relatively simple and non-technical. We 
must not permit it to be complicated or obscured by sterile legalisms devel- 
oped in the age of imperialism to make war respectable. 

Doubtless what appeals to men of good will and common sense as the 
crime which comprehends all lesser crimes, is the crime of making unjustifi- 
able war. War necessarily is a calculated series of killings, of destructions of 
property, of oppressions. Such acts unquestionably would be criminal ex- 
cept that International Law throws a mantle of protection around acts 
which otherwise would be crimes, when committed in pursuit of legitimate 
warfare. In this they are distinguished from the same acts in the pursuit 
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of piracy or brigandage which have been considered punishable wherever 
and by whomever the guilty are caught. But International Law as taught 
in the Nineteenth and the early part of the Twentieth Century generally 
declared that war-making was not illegal and is no crime at law. Summa- 
rized by a standard authority, its attitude was that “both parties to every 
war are regarded as being in an identical legal position, and consequently as 
being possessed of equal rights.’”’ This, however, was a departure from the 
doctrine taught by Grotius, the father of International Law, that there is a 
distinction between the just and the unjust war—the war of defense and the 
war of aggression. 

International law is more than a scholarly collection of abstract and 
immutable principles. It is an outgrowth of treaties or agreements between 
nations and of accepted customs. But every custom has its origin in some 
single act, and every agreement has to be initiated by the action of some 
state. Unless we are prepared to abandon every principle of growth for 
International Law, we cannot deny that our own day has its right to insti- 
tute customs and to conclude agreements that will themselves become 
sources of a newer and strengthened International Law. International Law 
is not capable of development by legislation, for there is no continuously 
sitting international legislature. Innovations and revisions in International 
Law are brought about by the action of governments designed to meet a 
change in circumstances. It grows, as did the Common-law, through de- 
cisions reached from time to time in adapting settled principles to new situa- 
tions. Hence I am not disturbed by the lack of precedent for the inquiry 
we propose to conduct. After the shock to civilization of the last World 
War, however, a marked reversion to the earlier and sounder doctrines of 
International Law took place. By the time the Nazis came to power it was 
thoroughly established that launching an aggressive war or the institution of 
war by treachery was illegal and that the defense of legitimate warfare was 
no longer available to those who engaged in such an enterprise. It is high 
time that we act on the juridical principle that aggressive war-making is 
illegal and criminal. 

The reéstablishment of the principle of unjustifiable war is traceable in 
many steps. One of the most significant is the Briand-Kellogg Pact of 
1928, by which Germany, Italy and Japan, in common with ourselves and 
practically all the nations of the world, renounced war as an instrument of 
national policy, bound themselves to seek the settlement of disputes only by 
pacific means, and condemned recourse to war for the solution of interna- 
tional controversies. Unless this Pact altered the legal status of wars of 
aggression, it has no meaning at all and comes close to being an act of decep- 
tion. In 1932, Mr. Stimson, as Secretary of State, gave voice to the Ameri- 
can concept of its effect. He said, ‘‘ War between nations was renounced by 
the signatories of the Briand-Kellogg Treaty. This means that it has be- 
come illegal throughout practically the entire world. It is no longer to be 
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the source and subject of rights. It is no longer to be the principle around 
which the duties, the conduct, and the rights of nations revolve. It is an 
illegal thing. . . . By that very act, we have made obsolete many legal 
precedents and have given the legal profession the task of reéxamining 
many of its codes and treaties.” 

This Pact constitutes only one in a series of acts which have reversed the 
viewpoint that all war is legal and have brought International Law into har- 
mony with the common sense of mankind, that unjustifiable war is a crime. 
Without attempting an exhaustive catalogue, we may mention the Geneva 
Protocol of 1924 for the Pacific Settlement of International Disputes, signed 
by the representatives of forty-eight governments, which declared that ‘‘a 
war of aggression constitutes . . . an international crime.’’ The Eighth 
Assembly of the League of Nations in 1927, on unanimous resolution of the 
representatives of forty-eight member nations, including Germany, declared 
that a war of aggression constitutes an international crime. At the Sixth 
Pan-American Conference of 1928, the twenty-one American Republics 
unanimously adopted a resolution stating that “‘ war of aggression constitutes 
an international crime against the human species.” 

The United States is vitally interested in recognizing the principle that 
treaties renouncing war have juridical as well as political meaning. We 
relied upon the Briand-Kellogg Pact and made it the cornerstone of our na- 
tional policy. We neglected our armaments and our war machine in re- 
liance upon it. All violations of it, wherever started, menace our peace as 
we now have good reason to know. An attack on the foundations of inter- 
national relations cannot be regarded as anything less than a crime against 
the international community, which may properly vindicate the integrity of 
its fundamental compacts by punishing aggressors. We therefore propose to 
charge that a war of aggression is a crime, and that modern International 
Law has abolished the defense that those who incite or wage it are engaged in 
legitimate business. Thus may the forces of the law be mobilized on the 
side of peace. 

Any legal position asserted on behalf of the United States will have con- 
siderable significance in the future evolution of International Law. In un- 
troubled times, progress toward an effective rule of law in the international 
community is slow indeed. Inertia rests more heavily upon the society of 
nations than upon any other society. Now we stand at one of those rare 
moments when the thought and institutions and habits of the world have 
been shaken by the impact of world war on the lives of countless millions. 
Such occasions rarely come and quickly pass. We are put under a heavy 
responsibility to see that our behavior during this unsettled period will 
direct the world’s thought toward a firmer enforcement of the laws of inter- 
national conduct, so as to make war less attractive to those who have gov- 
ernments and the destinies of peoples in their power. 


\w 
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V 


I have left until last the first question which you and the American people 
are asking—when can this trial start and how long will it take. I should be 
glad to answer if the answer were within my control. But it would be fool- 
hardy to name dates which depend upon the action of other governments 
and of many agencies. Inability to fix definite dates, however, would 
not excuse failure to state my attitude toward the time and duration of 
trial. 

I know that the public has a deep sense of urgency about these trials. 
Because I, too, feel a sense of urgency, I have proceeded with the prepara- 
tions of the American case before completion of the diplomatic exchanges 
concerning the Tribunal to hear it and the agreement under which we are to 
work. We must, however, recognize the existence of serious difficulties to 
be overcome in preparation of the case. It is no criticism to say that until 
the surrender of Germany the primary objective of the military intelligence 
services was naturally to gather military information rather than to prepare 
a legal case for trial. We must now sift and compress within a workable 
scope voluminous evidence relating to a multitude of crimes committed in 
several countries and participated in by thousands of actors over a decade of 
time. The preparation must cover military, naval, diplomatic, political, 
and commercial aggressions. ‘The evidence is scattered among various 
agencies and in the hands of several armies. The captured documentary 
evidence—literally tons of orders, records, and reports—is largely in foreign 
languages. Every document and the trial itself must be rendered into sev- 
eral languages. An immense amount of work is necessary to bring this evi- 
dence together physically, to select what is useful, to integrate it into a case, 
to overlook no relevant detail, and at the same time and at all costs to avoid 
becoming lost in a wilderness of single instances. Some sacrifice of perfec- 
tion to speed can wisely be made and, of course, urgency overrides every 
personal convenience and comfort for all of us who are engaged in this work. 

Beyond this I will not go in prophecy. ‘The task of making this record 
complete and accurate, while memories are fresh, while witnesses are living, 
and while a tribunal is available, is too important to the future opinion of the 
world to be undertaken before the case can be sufficiently prepared to make 
a creditable presentation. Intelligent, informed, and sober opinion will not 
be satisfied with less. 

The trial must not be protracted in duration by anything that is obstruc- 
tive or dilatory, but we must see that it is fair and deliberative and not dis- 
credited in times to come by any mob spirit. Those who have regard for the 
good name of the United States as a symbol of justice under law would not 
have me proceed otherwise. 

May I add that your personal encouragement and support have been a 
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source of strength and inspiration to every member of my staff, as well as to 
me, as we go forward with a task so immense that it can never be done com- 
pletely or perfectly, but which we hope to do acceptably. 
Respectfully yours, 
(s) Roperr H. JAcKson 


UNITED NATIONS 


CHARTER OF THE UNITED NATIONS* 
June 26, 1945 


We the peoples of the United Nations determined to save succeeding gen- 
erations from the scourge of war, which twice in our lifetime has brought 
untold sorrow to mankind, and to reaffirm faith in fundamental human 
rights, in the dignity and worth of the human person, in the equal rights of 
men and women and of nations large and small, and to establish conditions 
under which justice and respect for the obligations arising from treaties and 
other sources of international law can be maintained, and to promote social 
progress and better standards of life in larger freedom, and for these ends to 
practice tolerance and live together in peace with one another as good neigh- 
bors, and to unite our strength to maintain international peace and security, 
and to ensure, by the acceptance of principles and the institution of methods, 
that armed force shall not be used, save in the common interest, and to em- 
ploy international machinery for the promotion of the economic and social 
advancement of all peoples, have resolved to combine our efforts to accom- 
plish these aims. 

Accordingly, our respective Governments, through representatives as- 
sembled in the city of San Francisco, who have exhibited their full powers 
found to be in good and due form, have agreed to the present Charter of the 
United Nations and do hereby establish an international organization to be 
known as the United Nations. 


CHAPTER I 
Purposes and principles 
Article 1 


The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to take 
effective collective measures for the prevention and removal of threats to the 
peace, and for the suppression of acts of aggression or other breaches of the 
peace, and to bring about by peaceful means, and in conformity with the 
principles of justice and international law, adjustment or settlement of inter- 
national disputes or situations which might lead to a breach of the peace; 


* Text provided by Department of State; printed in Congressional Record, Vol. 91, No. 132 
(July 2, 1945), p. 7225. 
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2. To develop friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, and to take other 
appropriate measures to strengthen universal peace; 

3. To achieve international coéperation in solving international problems 
of an economic, social, cultural, or humanitarian character, and in promoting 
and encouraging respect for human rights and for fundamental freedoms for 
all without distinction as to race, sex, language, or religion; and 

4. To be a center for harmonizing the actions of nations in the attainment 
of these common ends. 


Article 2 


The Organization and its Members, in pursuit of the Purposes stated in 
Article 1, shall act in accordance with the following Principles: 

1. The Organization is based on the principle of the sovereign equality of 
all its Members. 

2. All Members, in order to ensure to all of them the rights and benefits 
resulting from membership, shall fulfil in good faith the obligations assumed 
by them in accordance with the present Charter. 

3. All Members shall settle their international disputes by peaceful means 
in such a manner that international peace and security, and justice, are not 
endangered. 

4. All Members shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the 
United Nations. 

5. All Members shall give the United Nations every assistance in any ac- 
tion it takes in accordance with the present Charter, and shall refrain from 
giving assistance to any state against which the United Nations is taking 
preventive or enforcement action. 

6. The Organization shall ensure that states which are not Members of the 
United Nations act in accordance with these Principles so far as may be 
necessary for the maintenance of international peace and security. 

7. Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state or shall require the Members to submit such matters 
to settlement under the present Charter; but this principle shall not preju- 
dice the application of enforcement measures under Chapter VII. 


CHAPTER II 
Membership 
Article 3 


The original Members of the United Nations shall be the states which, 
having participated in the United Nations Conference on International Or- 
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ganization at San Francisco, or having previously signed the Declaration by 
United Nations of January 1, 1942, sign the present Charter and ratify it in 
accordance with Article 110. 

Article 4 

1. Membership in the United Nations is open to all other peace-loving 
states which accept the obligations contained in the present Charter and, in 
the judgment of the Organization, are able and willing to carry out these 
obligations. 

2. The admission of any such state to membership in the United Nations 
will be effected by a decision of the General Assembly upon the recommenda- 
tion of the Security Council. 

Article 5 

A Member of the United Nations against which preventive or enforcement 
action has been taken by the Security Council may be suspended from the 
exercise of the rights and privileges of membership by the General Assembly 
upon the recommendation of the Security Council. The exercise of these 
rights and privileges may be restored by the Security Council. 


Article 6 
A Member of the United Nations which has persistently violated the Prin- 
ciples contained in the present Charter may be expelled from the Organiza- 
tion by the General Assembly upon the recommendation of the Security 
Council. 
CHAPTER III 
Organs 


Article 7 
1. There are established as the principal organs of the United Nations: a 
General Assembly, a Security Council, an Economic and Social Council, a 
Trusteeship Council, an International Court of Justice, and a Secretariat. 
2. Such subsidiary organs as may be found necessary may be established 
in accordance with the present Charter. 


Article 8 
The United Nations shall place no restrictions on the eligibility of men and 
women to participate in any capacity and under conditions of equality in its 
principal and subsidiary organs. 


CHAPTER IV 


The General Assembly 


Article 9 
1. The General Assembly shall consist of all the Members of the United 
Nations. 
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2. Each Member shall have not more than five representatives in the 
General Assembly. 


Functions and Powers 
Article 10 


The General Assembly may discuss any questions or any matters within 
the scope of the present Charter or relating to the powers and functions of 
any organs provided for in the present Charter, and, except as provided in 
Article 12, may make recommendations to the Members of the United 
Nations or to the Security Council or to both on any such questions or 
matters. 


Article 11 


1. The General Assembly may consider the general principles of codpera- 
tion in the maintenance of international peace and security, including the 
principles governing disarmament and the regulation of armaments, and may 
make recommendations with regard to such principles to the Members or to 
the Security Council or to both. 

2. The General Assembly may discuss any questions relating to the main- 
tenance of international peace and security brought before it by any Member 
of the United Nations, or by the Security Council, or by a state which is not a 
Member of the United Nations in accordance with Article 35, paragraph 2, 
and, except as provided in Article 12, may make recommendations with 
regard to any such questions to the state or states concerned or to the Secur- 
ity Council or to both. Any such question on which action is necessary shall 
be referred to the Security Council by the General Assembly either before or 
after discussion. 

3. The General Assembly may call the attention of the Security Council to 
situations which are likely to endanger international peace and security. 

4. The powers of the General Assembly set forth in this Article shall not 
limit the general scope of Article 10. 


Article 12 


1. While the Security Council is exercising in respect of any dispute or 
situation the functions assigned to it in the present Charter, the General 
Assembly shall not make any recommendation with regard to that dispute or 
situation unless the Security Council so requests. 

2. The Secretary-General, with the consent of the Security Council, shall 
notify the General Assembly at each session of any matters relative to the 
maintenance of international peace and security which are being dealt with 
by the Security Council and shall similarly notify the General Assembly, or 
the Members of the United Nations if the General Assembly is not in session, 
immediately the Security Council ceases to deal with such matters. 
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Article 13 ; 

1. The General Assembly shall initiate studies and make recommenda- 
tions for the purpose of: 

a. promoting international codperation in the political field and encourag- 
ing the progressive development of international law and its codification ; 

b. promoting international coéperation in the economic, social, cultural, 
educational, and health fields, and assisting in the realization of human 
rights and fundamental freedoms for all without distinction as to race, sex, 
language, or religion. 

2. The further responsibilities, functions, and powers of the General As- 
sembly with respect to matters mentioned in paragraph 1 (b) above are set 
forth in Chapters IX and X. 


Article 14 
Subject to the provisions of Article 12, the General Assembly may recom- 
mend measures for the peaceful adjustment of any situation, regardless of 
origin, which it deems likely to impair the general welfare or friendly rela- 
tions among nations, including situations resulting from a violation of the 
provisions of the present Charter setting forth the Purposes and Principles of 
the United Nations. 


Article 15 
1. The General Assembly shall receive and consider annual and special 
reports from the Security Council; these reports shall include an account of 
the measures that the Security Council has decided upon or taken to main- 
tain international peace and security. 
2. The General Assembly shall receive and consider reports from the 
other organs of the United Nations. 


Article 16 


The General Assembly shall perform such functions with respect to the 
international trusteeship system as are assigned to it under Chapters XII and 
XIII, including the approval of the trusteeship agreements for areas not 
designated as strategic. 


Article 17 


1. The General Assembly shall consider and approve the budget of the 
Organization. 

2. The expenses of the Organization shall be borne by the Members as 
apportioned by the General Assembly. 

3. The General Assembly shall consider and approve any financial and 
budgetary arrangements with specialized agencies referred to in Article 57 
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and shall examine the administrative budgets of such specialized agencies 
with a view to making recommendations to the agencies concerned. 


Voting 
Article 18 


1. Hach member of the General Assembly shall have one vote. 

2. Decisions of the General Assembly on important questions shall be 
made by a two-thirds majority of the members present and voting. These 
questions shall include: recommendations with respect to the maintenance of 
international peace and security, the election of the non-permanent members 
of the Security Council, the election of the members of the Economie and 
Social Council, the election of members of the Trusteeship Council in accord- 
ance with paragraph | (c) of Article 86, the admission of new Members to 
the United Nations, the suspension of the rights and privileges of member- 
ship, the expulsion of Members, questions relating to the operation of the 
trusteeship system, and budgetary questions. 

3. Decisions on other questions, including the determination of additional 
categories of questions to be decided by a two-thirds majority, shall be made 
by a majority of the members present and voting. 

Article 19 

A Member of the United Nations which is in arrears in the payment of its 
financial contributions to the Organization shall have no vote in the General 
Assembly if the amount of its arrears equals or exceeds the amount of the 
contributions due from it for the preceding two full years. The General As- 
sembly may, nevertheless, permit such a Member to vote if it is satisfied that 
the failure to pay is due to conditions beyond the control of the Member. 


Procedure 
Article 20 
The General Assembly shall meet in regular annual sessions and in such 
special sessions as occasion may require. Special sessions shall be convoked 
by the Secretary-General at the request of the Security Council or of a ma- 
jority of the Members of the United Nations. 
Article 21 
The General Assembly shall adopt its own rules of procedure. It shall 
elect its President for each session. 
Article 22 


The General Assembly may establish such subsidiary organs as it deems 
necessary for the performance of its functions. 
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CHAPTER V 
The Security Council 
Composition 
Article 23 


1. The Security Council shall consist of eleven Members of the United 
Nations. The Republic of China, France, the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, 
and the United States of America shall be permanent members of the Secur- 
ity Council. The General Assembly shall elect six other Members of the 
United Nations to be non-permanent members of the Security Council, due 
regard being specially paid, in the first instance to the contribution of Mem- 
bers of the United Nations to the maintenance of international peace and 
security and to the other purposes of the Organization, and also to equitable 
geographical distribution. 

2. The non-permanent members of the Security Council shall be elected 
for a term of two years. In the first election of the non-permanent members, 
however, three shall be chosen for a term of one year. A retiring member 
shall not be eligible for immediate re-election. 

3. Each member of the Security Council shall have one representative. 


Functions and Powers 
Article 24 


1. In order to ensure prompt and effective action by the United Nations, 
its Members confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that in carrying 
out its duties under this responsibility the Security Council acts on their 
behalf. 

2. In discharging these duties the Security Council shall act in accordance 
with the Purposes and Principles of the United Nations. The specific powers 
granted to the Security Council for the discharge of these duties are laid down 
in Chapters VI, VII, VIII, and XII. 

3. The Security Council shall submit annual and, when necessary, special 
reports to the General Assembly for its consideration. 


Article 25 


The Members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the present Charter. 


Article 26 


In order to promote the establishment and maintenance of international 
peace and security with the least diversion for armaments of the world’s 
human and economic resources, the Security Council shall be responsible for 
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formulating, with the assistance of the Military Staff Committee referred to 
in Article 47, plans to be submitted to the Members of the United Nations 
for the establishment of a system for the regulation of armaments. 


Voting 
Article 27 


1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be made 
by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be made by 
an affirmative vote of seven members including the concurring votes of the 
permanent members; provided that, in decisions under Chapter VI, and 
under paragraph 3 of Article 52, a party to a dispute shall abstain from 
voting. 


Procedure 
Article 28 


1. The Security Council shall be so organized as to be able to function 
continuously. Each member of the Security Council shall for this purpose be 
represented at all times at the seat of the Organization. 

2. The Security Council shall hold periodic meetings at which each of its 
members may, if it so desires, be represented by a member of the govern- 
ment or by some other specially designated representative. 

3. The Security Council may hold meetings at such places other than the 
seat of the Organization as in its judgment will best facilitate its work. 


Article 29 
The Security Council may establish such subsidiary organs as it deems 
necessary for the performance of its functions. 
Article 30 
The Security Council shall adopt its own rules of procedure, including the 
method of selecting its President. 
Article 31 


Any Member of the United Nations which is not a member of the Security 
Council may participate, without vote, in the discussion of any question 
brought before the Security Council whenever the latter considers that the 
interests of that Member are specially affected. 


Article 32 


Any Member of the United Nations which is not a member of the Security 
Council or any state which is not a Member of the United Nations, it it is a 
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party to a dispute under consideration by the Security Council, shall be in- 
vited to participate, without vote, in the discussion relating to the dispute. 
The Security Council shall lay down such conditions as it deems just for the 
participation of a state which is not a Member of the United Nations. 


CHAPTER VI 
Pacific settlement of disputes 
Article 33 


1. The parties to any dispute, the continuance of which is likely to en- 
danger the maintenance of international peace and security, shall, first of all, 
seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, 
judicial settlement, resort to regional agencies or arrangements, or other 
peaceful means of their own choice. 

2. The Security Council shall, when it deems necessary, call upon the 
parties to settle their dispute by such means. 


Article 34 


The Security Council may investigate any dispute, or any situation which 
might lead to international friction or give rise to a dispute, in order to deter- 
mine whether the continuance of the dispute or situation is likely to endanger 
the maintenance of international peace and security. 


Article 35 


1. Any Member of the United Nations may bring any dispute, or any 
situation of the nature referred to in Article 34, to the attention of the Se- 
curity Council or of the General Assembly. 

2. A state which is not a Member of the United Nations may bring to the 
attention of the Security Council or of the General Assembly any dispute to 
which it is a party if it accepts in advance, for the purposes of the dispute, 
the obligations of pacific settlement provided in the present Charter. 

3. The proceedings of the General Assembly in respect of matters brought 
to its attention under this Article will be subject to the provisions of Articles 
11 and 12. 


Article 36 


1. The Security Council may, at any stage of a dispute of the nature re- 
ferred to in Article 33 or of a situation of like nature, recommend appropriate 
procedures or methods of adjustment. 

2. The Security Council should take into consideration any procedures for 
the settlement of the dispute which have already been adopted by the parties. 

3. In making recommendations under this Article the Security Council 
should also take into consideration that legal disputes should as a general 
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rule be referred by the parties to the International Court of Justice in ac- 
cordance with the provisions of the Statute of the Court. 


Article 37 


1. Should the parties to a dispute of the nature referred to in Article 33 
fail to settle it by the means indicated in that Article, they shall refer it to 
the Security Council. 

2. If the Security Council deems that the continuance of the dispute is in 
fact likely to endanger the maintenance of international peace and security, 
it shall decide whether to take action uuder Article 36 or to recommend such 
terms of settlement as it may consider appropriate. 


Article 38 


Without prejudice to the provisions of Articles 33 to 37, the Security Coun- 
cil may, if all the parties to any dispute so request, make recommendations 
to the parties with a view to a pacific settlement of the dispute. 


CHAPTER VII 


Action with respect to threats to the peace, breaches of the peace, 
and acts of aggression 


Article 39 


The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recommenda- 
tions, or decide what measures shall be taken in accordance with Articles 41 
and 42, to maintain or restore international peace and security. 


Article 40 


In order to prevent any aggravation of the situation, the Security Council 
may, before making the recommendations or deciding upon the measures 
provided for in Article 39, call upon the parties concerned to comply with 
such provisional measures as it deems necessary or desirable. Such pro- 
visional measures shall be without prejudice to the rights, claims, or position 
of the parties concerned. The Security Council shall duly take account of 
failure to comply with such provisional measures. 


Article 41 


The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may call 
upon the Members of the United Nations to apply such measures. These 
may include complete or partial interruption of economic relations and of 
rail, sea, air, postal, telegraphic, radio, and other means of communication, 
and the severance of diplomatic relations. 
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Article 42 


Should the Security Council consider that measures provided for in Article 
41 would be inadequate or have proved to be inadequate, it may take such 
action by air, sea, or land forces as may be necessary to maintain or restore 
international peace and security. Such action may include demonstrations, 
blockade, and other operations by air, sea, or land forces of Members of the 
United Nations. 


Article 43 


1. All Members of the United Nations, in order to contribute to the main- 
tenance of international peace and security, undertake to make available to 
the Security Council, on its call and in accordance with a special agreement 
or agreements, armed forces, assistance, and facilities, including rights of 
passage, necessary for the purpose of maintaining international peace and 
security. 

2. Such agreement or agreements shall govern the numbers and types of 
forces, their degree of readiness and general location, and the nature of the 
facilities and assistance to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible on 
the initiative of the Security Council. They shall be concluded between the 
Security Council and Members or between the Security Council and groups 
of Members and shall be subject to ratification by the signatory states in 
accordance with their respective constitutional processes. 


Article 44 


When the Security Council has decided to use force it shall, before calling 
upon a Member not represented on it to provide armed forces in fulfillment 
of the obligations assumed under Article 43, invite that Member, if the Mem- 
ber so desires, to participate in the decisions of the Security Council concern- 
ing the employment of contingents of that Member’s armed forces. 


Article 45 


In order to enable the United Nations to take urgent military measures, 
Members shall hold immediately available national air-force contingents for 
combined international enforcement action. The strength and degree of 
readiness of these contingents and plants for their combined action shall be 
determined, within the limits laid down in the special agreement or agree- 
ments referred to in Article 43, by the Security Council with the assistance 
of the Military Staff Committee. 


Article 46 


Plans for the application of armed force shall be made by the Security 
Council with the assistance of the Military Staff Committee. 
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Article 47 

1. There shall be established a Military Staff Committee to advise and 
assist the Security Council on all questions relating to the Security Council’s 
military requirements for the maintenance of international peace and secur- 
ity, the employment and command of forces placed at its disposal, the regula- 
tion of armaments, and possible disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the 
permanent members of the Security Council or their representatives. Any 
Member of the United Nations not permanently represented on the Com- 
mittee shall be invited by the Committee to be associated with it when the 
efficient discharge of the Committee’s responsibilities requires the participa- 
tion of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security 
Council for the strategic direction of any armed forces placed at the disposal 
of the Security Council. Questions relating to the command of such forces 
shall be worked out subsequently. 

4. The Military Staff Committee, with the authorization of the Security 
Council and after consultation with appropriate regional agencies, may es- 
tablish regional subcommittees. 


Article 48 


1. The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security shall be taken by all 
the Members of the United Nations or by some of them, as the Security 
Council may determine. 

2. Such decisions shall be carried out by the Members of the United Na- 
tions directly and through their action in the appropriate international agen- 
cies of which they are members. 


Article 49 


The Members of the United Nations shall join in affording mutual assist- 
ance in carrying out the measures decided upon by the Security Council. 


Article 50 


If preventive or enforcement measures against any state are taken by the 
Security Council, any other state, whether a Member of the United Nations 
or not, which finds itself confronted with special economic problems arising 
from the carrying out of those measures shall have the right to consult the 
Security Council with regard to a solution of those problems. 


Article 51 


Nothing in the present Charter shall impair the inherent right of individual 
or collective self-defense if an armed attack occurs against a Member of the 
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United Nations, until the Security Council has taken the measures necessary 
to maintain international peace and security. Measures taken by Members 
in the exercise of this right of self-defense shall be immediately reported to the 
Security Council and shall not in any way affect the authority and responsi- 
bility of the Security Council under the present Charter to take at any time 
such action as it deems necessary in order to maintain or restore international 
peace and security. 


CHAPTER VIII 
Regional arrangements 
Article 52 


1. Nothing in the present Charter precludes the existence of regional ar- 
rangements or agencies for dealing with such matters relating to the main- 
tenance of international peace and security as are appropriate for regional 
action, provided that such arrangements or agencies and their activities are 
consistent with the Purposes and Principles of the United Nations. 

2. The Members of the United Nations entering into such arrangements 
or constituting such agencies shall make every effort to achieve pacific settle- 
ment of local disputes through such regional arrangements or by such re- 
gional agencies before referring them to the Security Council. 

3. The Security Council shall encourage the development of pacific settle- 
ment of local disputes through such regional arrangements or by such re- 
gional agencies either on the initiative of the states concerned or by reference 
from the Security Council. 

4, This Article in no way impairs the application of Articles 34 and 35. 


Article 53 


1. The Security Council shall, where appropriate, utilize such regional 
arrangements or agencies for enforcement action under its authority. But 
no enforcement action shall be taken under regional arrangements or by re- 
gional agencies without the authorization of the Security Council, with the 
exception of measures against any enemy state, as defined in paragraph 2 of 
this Article, provided for pursuant to Article 107 or in regional arrangements 
directed against renewal of aggressive policy on the part of any such state, 
until such time as the Organization may, on request of the Governments 
concerned, be charged with the responsibility for preventing further aggres- 
sion by such a state. 

2. The term enemy state as used in paragraph 1 of this Article applies 
to any state which during the Second World War has been an enemy of any 
signatory of the present Charter. 


Article 54 
The Security Council shall at all times be kept fully informed of activities 
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undertaken or in contemplation under regional arrangements or by regional 
agencies for the maintenance of international peace and security. 


CHAPTER IX 
International economic and social codperation 
Article 55 


With a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations based on 
respect for the principle of equal rights and self-determination of peoples, 
the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of eco- 
nomic and social progress and development; 

b. solutions of international economic, social, health, and related prob- 
lems; and international cultural and educational codperation; and 

c. universal respect for, and observance of, human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 


Article 56 


All Members pledge themselves to take joint and separate action in codp- 
eration with the Organization for the achievement of the purposes set forth 
in Article 55. 


Article 57 


1. The various specialized agencies, established by intergovernmental 
agreement and having wide international responsibilities, as defined in their 
basic instruments, in economic, social, cultural, educational, health, and re- 
lated fields, shall be brought into relationship with the United Nations in ac- 
cordance with the provisions of Article 63. 

2. Such agencies thus brought into relationship with the United Nations 
are hereinafter referred to as specialized agencies. 


Article 58 
The Organization shall make recommendations for the codrdination of the 
policies and activities of the specialized agencies. 
Article 59 


The Organization shall, where appropriate, initiate negotiations among the 
states concerned for the creation of any new specialized agencies required 
for the accomplishment of the purposes set forth in Article 55. 


Article 60 


Responsibility for the discharge of the functions of the Organization set 
forth in this Chapter shall be vested in the General Assembly and, under the 
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authority of the General Assembly, in the Economic and Social Council, 
which shall have for this purpose the powers set forth in Chapter X. 


CHAPTER X 
The Economic and Social Council 
Composition 
Article 61 


1. The Economic and Social Council shall consist of eighteen Members of 
the United Nations elected by the General Assembly. 

2. Subject to the provisions of paragraph 3, six members of the Economic 
and Social Council shall be elected each year for a term of three years. A 
retiring member shall be eligible for immediate reélection. 

3. At the first election, eighteen members of the Economic and Social 
Council shall be chosen. ‘The term of office of six members so chosen shall 
expire at the end of one year, and of six other members at the end of two 
years, in accordance with arrangements made by the General Assembly. 

4, Each member of the Economic and Social Council shall have one repre- 
sentative. 


Functions and Powers 
Article 62 


1. The Economic and Social Council may make or initiate studies and 
reports with respect to international economic, social, cultural, educational, 
health, and related matters and make recommendations with respect to any 
such matters to the General Assembly, to the Members of the United 
Nations, and to the specialized agencies concerned. 

2. It may make recommendations for the purpose of promoting respect for, 
and observance of, human rights and fundamental freedoms for all. 

3. It may prepare draft conventions for submission to the General 
Assembly, with respect to matters falling within its competence. 

4. It may call, in accordance with the rules prescribed by the United 
Nations, international conferences on matters falling within its competence. 


Article 63 


1. The Economic and Social Council may enter into agreements with any 
of the agencies referred to in Article 57, defining the terms on which the 
agency concerned shall be brought into relationship with the United Nations. 
Such agreements shall be subject to approval by the General Assembly. 

2. It may codrdinate the activities of the specialized agencies through 
consultation with and recommendations to such agencies and through 
recommendations to the General Assembly and to the Members of the 
United Nations. 
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Article 64 


1. The Economic and Social Council may take appropriate steps to 
obtain regular reports from the specialized agencies. It may make arrange- 
ments with the Members of the United Nations and with the specialized 
agencies to obtain reports on the steps taken to give effect to its own recom- 
mendations and to recommendations on matters falling within its com- 
petence made by the General Assembly. 

2. It may communicate its observations on these reports to the General 
Assembly. 

Article 65 


The Economic and Social Council may furnish information to the Security 
Council and shall assist the Security Council upon its request. 


Article 66 


1. The Economic and Social Council shall perform such functions as fall 
within its competence in connection with the carrying out of the reeommenda- 
tions of the General Assembly. 

2. It may, with the approval of the General Assembly, perform services at 
the request of Members of the United Nations and at the request of spe- 
cialized agencies. 


3. It shall perform such other functions as are specified elsewhere in the 
present Charter or as may be assigned to it by the General Assembly. 


Voting 
Article 67 


1. Each member of the Economic and Social Council shall have one vote. 
2. Decisions of the Economic and Social Council shall be made by a 
majority of the members present and voting. 


Procedure 
Article 68 


The Economic and Social Council shall set up commissions in economic 
and social fields and for the promotion of human rights, and such other 
commissions as may be required for the performance of its functions. 


Article 69 


The Economic and Social Council shall invite any Member of the United 
Nations to participate, without vote, in its deliberations on any matter of 
particular concern to that Member. 


Article 70 


The Economic and Social Council may make arrangements for repre- 
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sentatives of the specialized agencies to participate, without vote, in its 
deliberations and in those of the commissions established by it, and for its 
representatives to participate in the deliberations of the specialized agencies. 


Article 71 


The Economic and Social Council may make suitable arrangements for 
consultation with non-governmental organizations which are concerned with 
matters within its competence. Such arrangements may be made with 
international organizations and, where appropriate, with national organiza- 
tions after consultation with the Member of the United Nations concerned. 


Article 72 


1. The Economic and Social Council shall adopt its own rules of procedure, 
including the method of selecting its President. 

2. The Economic and Social Council shall meet as required in accordance 
with its rules, which shall include provision for the convening of meetings on 
the request of a majority of its members. 


CHAPTER XI 
Declaration regarding non-self-governing territories 
Article 73 


Members of the United Nations which have or assume responsibilities for 
the administration of territories whose peoples have not yet attained a full 
measure of self-government recognize the principle that the interests of the 
inhabitants of these territories are paramount and accept as a sacred trust 
the obligation to promote to the utmost, within the system of international 
peace and security established by the present Charter, the well-being of the 
inhabitants of these territories, and, to this end: 

a. to ensure, with due respect for the culture of the peoples concerned, 
their political, economic, social, and educational advancement, their just 
treatment, and their protection against abuses; 

b. to develop self-government, to take due account of the political 
aspirations of the peoples, and to assist them in the progressive development 
of their free political institutions, according to the particular circumstances 
of each territory and its peoples and their varying stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage re- 
search, and to codperate with one another, and, when and where appropriate, 
with specialized international bodies with a view to the practical achieve- 
ment of the social, economic, and scientific purposes set forth in this Article; 
and 

e. to transmit regularly to the Secretary-General for information purposes, 
subject to such limitation as security and constitutional considerations may 
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require, statistical and other information of a technical nature relating to 
economic, social, and educational conditions in the territories for which they 
are respectively responsible other than those territories to which Chapters 
XII and XIII apply. 


Article 74 


Members of the United Nations also agree that their policy in respect of 
the territories to which this Chapter applies, no less than in respect of their 
metropolitan areas, must be based on the general principle of good-neighbor- 
liness, due account being taken of the interests and well-being of the rest of 
the world, in social, economic, and commercial matters. 


CHAPTER XII 
International trusteeship system 
Article 75 


The United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of such territories 
as may be placed thereunder by subsequent individual agreements. These 
territories are hereinafter referred to as trust territories. 


Article 76 


The basic objectives of the trusteeship system, in accordance with the 
Purposes of the United Nations laid down in Article 1 of the present Charter, 
shall be: 

a. to further international peace and security; 

b. to promote the political, economic, social, and educational advance- 
ment of the inhabitants of the trust territories, and their progressive develop- 
ment towards self-government or independence as may be appropriate to the 
particular circumstances of each territory and its peoples and the freely 
expressed wishes of the peoples concerned, and as may be provided by the 
terms of each trusteeship agreement; 

c. to encourage respect for human rights and for fundamental freedoms 
for all without distinction as to race, sex, language, or religion, and to 
encourage recognition of the interdependence of the peoples of the world; 
and 

d. to ensure equal treatment in social, economic, and commercial matters 
for all Members of the United Nations and their nationals, and also equal 
treatment for the latter in the administration of justice, without prejudice to 
the attainment of the foregoing objectives and subject to the provisions of 
Article 80. 


Article 77 


1. The trusteeship system shall apply to such territories in the following 
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categories as may be placed thereunder by means of trusteeship agreements: 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the 
Second World War; and 

c. territories voluntarily placed under the system by states responsible for 
their administration. 

2. It will be a matter for subsequent agreement as to which territories in 
the foregoing categories will be brought under the trusteeship system and 
upon what terms. 


Article 78 


The trusteeship system shall not apply to territories which have become 
Members of the United Nations, relationship among which shall be based on 
respect for the principle of sovereign equality. 


Article 79 


The terms of trusteeship for each territory to be placed under the trustee- 
ship system, including any alteration or amendment, shall be agreed upon by 
the states directly concerned, including the mandatory power in the case of 
territories held under mandate by a Member of the United Nations, and shall 
be approved as provided for in Articles 83 and 85. 


Article 80 


1. Except as may be agreed upon in individual trusteeship agreements, 
made under Articles 77, 79, and 81, placing each territory under the trustee- 
ship system, and until such agreements have been concluded, nothing in this 
Chapter shall be construed in or of itself to alter in any manner the rights 
whatsoever of any states or any peoples or the terms of existing international 
instruments to which Members of the United Nations may respectively be 
parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds 
for delay or postponement of the negotiation and conclusion of agreements 
for placing mandated and other territories under the trusteeship system as 
provided for in Article 77. 


Article 81 


The trusteeship agreement shall in each case include the terms under which 
the trust territory will be administered and designate the authority which 
will exercise the administration of the trust territory. Such authority, 
hereinafter called the administering authority, may be one or more states or 
the Organization itself. 


Article 82 


There may be designated, in any trusteeship agreement, a strategic area 
or areas which may include part or all of the trust territory to which the 
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agreement applies, without prejudice to any special agreement or agreements 
made under Article 43. 


Article 83 


1. All functions of the United Nations relating to strategic areas, including 
the approval of the terms of the trusteeship agreements and of their alteration 
or amendment, shall be exercised by the Security Council. 

2. The basic objectives set forth in Article 76 shall be applicable to the 
people of each strategic area. 

3. The Security Council shall, subject to the provisions of the trusteeship 
agreements and without prejudice to security considerations, avail itself of 
the assistance of the Trusteeship Council to perform those functions of the 
United Nations under the trusteeship system relating to political, economic, 
social, and educational matters in the strategic areas. 


Article 84 


It shall be the duty of the administering authority to ensure that the 
trust territory shall play its part in the maintenance of international peace 
and security. To this end the administering authority may make use of 
volunteer forces, facilities, and assistance from the trust territory in carrying 
out the obligations towards the Security Council undertaken in this regard 
by the administering authority, as well as for local defense and the main- 
tenance of law and order within the trust territory. 


Article 85 


1. The functions of the United Nations with regard to trusteeship agree- 
ments for all areas not designated as strategic, including the approval of the 
terms of the trusteeship agreements and of their alteration or amendment, 
shall be exercised by the General Assembly. 

2. The Trusteeship Council, operating under the authority of the General 
Assembly, shall assist the General Assembly in carrying out these functions. 


CHAPTER XIII 
The Trusteeship Council 
Composition 
Article 86 
1. The Trusteeship Council shall consist of the following Members of the 
United Nations: 


a. those Members administering trust territories; 

b. such of those Members mentioned by name in Article 23 as are not 
administering trust territories; and 

c. as many other Members elected for three-year terms by the General 
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Assembly as may be necessary to ensure that the total number of members 
of the Trusteeship Council is equally divided between those Members of the 
United Nations which administer trust territories and those which do not. 

2. Each Member of the Trusteeship Council shall designate one specially 
qualified person to represent it therein. 


Functions and Powers 
Article 87 


The General Assembly and, under its authority, the Trusteeship Council, 
in carrying out their functions, may: 

a. consider reports submitted by the administering authority; 

b. accept petitions and examine them in consultation with the administer- 
ing authority; 

c. provide for periodic visits to the respective trust territories at times 
agreed upon with the administering authority; and 

d. take these and other actions in conformity with the terms of the 
trusteeship agreements. 


Article 88 


The Trusteeship Council shall formulate a questionnaire on the political, 
economic, social, and educational advancement of the inhabitants of each 
trust territory, and the administering authority for each trust territory 
within the competence of the General Assembly shall make an annual report 
to the General Assembly upon the basis of such questionnaire. 


Voting 
Article 89 


1. Each member of the Trusteeship Council shall have one vote. 
2. Decisions of the Trusteeship Council shall be made by a majority of the 
members present and voting. 


Procedure 
Article 90 


1. The Trusteeship Council shall adopt its own rules of procedure, in- 
cluding the method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance with its 
rules, which shall include provision for the convening of meetings on the 
request of a majority of its members. 


Article 91 


The Trusteeship Council shall, when appropriate, avail itself of the 
assistance of the Economic and Social Council and of the specialized agencies 
in regard to matters with which they are respectively concerned. 
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CHAPTER XIV 
The International Court of Justice 


Article 92 


The International Court of Justice shall be the principal judicial organ 
of the United Nations. It shall function in accordance with the annexed 
Statute, which is based upon the Statute of the Permanent Court of Inter- 
national Justice and forms an integral part of the present Charter. 


Article 93 


1. All Members of the United Nations are ipso facto parties to the Stat- 
ute of the International Court of Justice. 

2. A state which is not a Member of the United Nations may become a 
party to the Statute of the International Court of Justice on conditions to 
be determined in each case by the General Assembly upon the recommenda- 
tion of the Security Council. 

Article 94 

1. Each Member of the United Nations undertakes to comply with the 
decision of the International Court of Justice in any case to which it is a 
party. 

2. If any party to a case fails to perform the obligations incumbent upon 
it under a judgment rendered by the Court, the other party may have 
recourse to the Security Council, which may, if it deems necessary, make 
recommendations or decide upon measures to be taken to give effect to 
the judgment. 

Article 95 

Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other tribunals 
by virtue of agreements already in existence or which may be concluded 
in the future. 

Article 96 


1. The General Assembly or the Security Council may request the Inter- 
national Court of Justice to give an advisory opinion on any legal question. 

2. Other organs of the United Nations and specialized agencies, which 
may at any time be so authorized by the General Assembly, may also 
request advisory opinions of the Court on legal questions arising within 
the scope of their activities. 


CHAPTER XV 
The Secretariat 
Article 97 


The Secretariat shall comprise a Secretary-General and such staff as the 
Organization may require. The Secretary-General shall be appointed by 
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the General Assembly upon the recommendation of the Security Council. 
He shall be the chief administrative officer of the Organization. 


Article 98 


The Secretary-General shall act in that capacity in all meetings of the 
General Assembly, of the Security Council, of the Economic and Social 
Council, and of the Trusteeship Council, and shall perform such other 
functions as are entrusted to him by these organs. The Secretary-General 
shall make an annual report to the General Assembly on the work of the 
Organization. 


Article 99 


The Secretary-General may bring to the attention of the Security Council 
any matter which in his opinion may threaten the maintenance of inter- 
national peace and security. 


Article 100 


1. In the performance of their duties the Secretary-General and the staff 
shall not seek or receive instructions from any government or from any 
other authority external to the Organization. They shall refrain from any 
action which might reflect on their position as international officials re- 
sponsible only to the Organization. 

2. Each Member of the United Nations undertakes to respect the ex- 
clusively international character of the responsibilities of the Secretary- 
General and the staff and not to seek to influence them in the discharge 
of their responsibilities. 


Article 101 


1. The staff shall be appointed by the Secretary-General under regulations 
established by the General Assembly. 

2. Appropriate staffs shall be permanently assigned to the Economic and 
Social Council, the Trusteeship Council, and, as required, to other organs 
of the United Nations. These staffs shall form a part of the Secretariat. 

3. The paramount consideration in the employment of the staff and in 
the determination of the conditions of service shall be the necessity of 
securing the highest standards of efficiency, competence, and integrity. 
Due regard shall be paid to the importance of recruiting the staff on as wide 
a geographical basis as possible. 


CHAPTER XVI 


Miscellaneous provisions 
Article 102 


1. Every treaty and every international agreement entered into by any 
Member of the United Nations after the present Charter comes into force 


OFFICIAL DOCUMENTS 213 


shall as soon as possible be registered with the Secretariat and published 
by it. 

2. No party to any such treaty or international agreement which has not 
been registered in accordance with the provisions of paragraph 1 of this Arti- 
cle may invoke that treaty or agreement before any organ of the United 
Nations. 


Article 103 


In the event of a conflict between the obligations of the Members of the 
United Nations under the present Charter and their obligations under any 
other international agreement, their obligations under the present Charter 
shall prevail. 


Article 104 


The Organization shall enjoy in the territory of each of its Members such 
legal capacity as may be necessary for the exercise of its functions and the 
fulfillment of its purposes. 


Article 105 


1. The Organization shall enjoy in the territory of each of its Members 
such privileges and immunities as are necessary for the fulfillment of its 
purposes. 

2. Representatives of the Members of the United Nations and officials of 
the Organization shall similarly enjoy such privileges and immunities as are 
necessary for the independent exercise of their functions in connection with 
the Organization. 

3. The General Assembly may make recommendations with a view to 
determining the details of the application of paragraphs 1 and 2 of this Article 
or may propose conventions to the Members of the United Nations for this 
purpose. 


CHAPTER XVII 
Transitional security arrangements 


Article 106 


Pending the coming into force of such special agreements referred to in 
Article 43 as in the opinion of the Security Council enable it to begin the 
exercise of its responsibilities under Article 42, the parties to the Four-Nation 
Declaration, signed at Moscow, October 30, 1943, and France, shall, in ac- 
cordance with the provisions of paragraph 5 of that Declaration, consult with 
one another and as occasion requires with other Members of the United Na- 
tions with a view to such joint action on behalf of the Organization as 
may be necessary for the purpose of maintaining international peace and 
security. 
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Article 107 


Nothing in the present Charter shall invalidate or preclude action, in rela- 
tion to any state which during the Second World War has been an enemy of 
any signatory to the present Charter, taken or authorized as a result of that 
war by the Governments having responsibility for such action. 


CHAPTER XVIII 
Amendments 
Article 108 


Amendments to the present Charter shall come into force for all Members 
of the United Nations when they have been adopted by a vote of two thirds 
of the members of the General Assembly and ratified in accordance with their 
respective constitutional processes by two thirds of the Members of the 
United Nations, including all the permanent members of the Security 
Council. 

Article 109 


1. A General Conference of the Members of the United Nations for the 
purpose of reviewing the present Charter may be held at a date and place to 
be fixed by a two-thirds vote of the members of the General Assembly and by 
a vote of any seven members of the Security Council. Each Member of the 
United Nations shall have one vote in the conference. 

2. Any alteration of the present Charter recommended by a two-thirds 
vote of the conference shall take effect when ratified in accordance with their 
respective constitutional processes by two thirds of the Members of the 
United Nations including all the permanent members of the Security Council. 

3. If such a conference has not been held before the tenth annual session 
of the General Assembly following the coming into force of the present Char- 
ter, the proposal to call such a conference shall be placed on the agenda of 
that session of the General Assembly, and the conference shall be held if so 
decided by a majority vote of the members of the General Assembly and by 
a vote of any seven members of the Security Council. 


CHAPTER XIX 
Ratification and signature 


Article 110 


1. The present Charter shall be ratified by the signatory states in accord- 
apce with their respective constitutional processes. 

2. The ratifications shall be deposited with the Government of the United 
States of America, which shall notify all the signatory states of each deposit 
as well as the Secretary-General of the Organization when he has been 
appointed. 
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3. The present Charter shall come into force upon the deposit of ratifica- 
tions by the Republic of China, France, the Union of Soviet Socialist Repub- 
lics, the United Kingdom of Great Britain and Northern Ireland, and the 
United States of America, and by a majority of the other signatory states. 
A protocol of the ratifications deposited shall thereupon be drawn up by the 
Government of the United States of America which shall communicate copies 
thereof to all the signatory states. 

4. The states signatory to the present Charter which ratify it after it has 
come into force will become original Members of the United Nations on the 
date of the deposit of their respective ratifications. 


Article 111 


The present Charter, of which the Chinese, French, Russian, English, and 
Spanish texts are equally authentic, shall remain deposited in the archives of 
the Government of the United States of America. Duly certified copies 
thereof shall be transmitted by that Government to the Governments of the 
other signatory states. 

In faith whereof the representatives of the Governments of the United 
Nations have signed the present Charter. 

Done at the city of San Francisco the twenty-six day of June, one thou- 
sand nine hundred and forty-five. 


STATUTE OF THE INTERNATIONAL COURT OF JUSTICE * 


Article 1 


The International Court of Justice established by the Charter of the 
United Nations as the principal judicial organ of the United Nations shall be 
constituted and shall function in accordance with the provisions of the pres- 
ent Statute. 


CHAPTER I 
Organization of the Court 
Article 2 


The Court shall be composed of a body of independent judges, elected 
regardless of their nationality from among persons of high moral character, 
who possess the qualifications required in their respective countries for ap- 
pointment to the highest judicial offices, or are jurisconsults of recognized 
competence in international law. 


Article 3 


1. The Court shall consist of fifteen members, no two of whom may be 
nationals of the same state. 


* Text from Department cf State; Congressional Record, as cited, p. 7231. 
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2. A person who for the purposes of membership in the Court could be re- 
garded as a national of more than one state shall be deemed to be a national 
of the one in which he ordinarily exercises civil and political rights. 


Article 4 


1. The members of the Court shall be elected by the General Assembly and 
by the Security Council from a list of persons nominated by the national 
groups in the Permanent Court of Arbitration, in accordance with the follow- 
ing provisions. 

2. In the case of Members of the United Nations not represented in the 
Permanent Court of Arbitration, candidates shall be nominated by national 
groups appointed for this purpose by their governments under the same con- 
ditions as those prescribed for members of the Permanent Court of Arbitra- 
tion by Article 44 of the Convention of The Hague of 1907 for the pacific 
settlement of international disputes. 

3. The conditions under which a state which is a party to the present 
Statute but is not a Member of the United Nations may participate in elect- 
ing the members of the Court shall, in the absence of a special agreement, be 
laid down by the General Assembly upon recommendation of the Security 
Council. 


Article 5 


1. At least three months before the date of the election, the Secretary- 
General of the United Nations shall address a written request to the members 
of the Permanent Court of Arbitration belonging to the states which are 
parties to the present Statute, and to the members of the national groups ap- 
pointed under Article 4, paragraph 2, inviting them to undertake, within a 
given time, by national groups, the nomination of persons in a position to 
accept the duties of a member of the Court. 

2. No group may nominate more than four persons, not more than two of 
whom shall be of their own nationality. In no case may the number of can- 
didates nominated by a group be more than double the number of seats to be 
filled. 


Article 6 


Before making these nominations, each national group is recommended to 
consult its highest court of justice, its legal faculties and schools of law, and 
its national academies and national sections of international academies de- 
voted to the study of law. 


Article 7 


1. The Secretary-General shall prepare a list in alphabetical order of all 
the persons thus nominated. Save as provided in Article 12, paragraph 2, 
these shall be the only persons eligible. 


OFFICIAL DOCUMENTS 217 


2. The Secretary-General shall submit this list to the General Assembly 
and to the Security Council. 


Article 8 


The General Assembly and the Security Council shall proceed independ- 
ently of one another to elect the members of the Court. 


Article 9 


At every election, the electors shall bear in mind not only that the persons 
to be elected should individually possess the qualifications required, but also 
that in the body as a whole the representation of the main forms of civiliza- 
tion and of the principal legal systems of the world should be assured. 


Article 10 


1. Those candidates who obtain an absolute majority of votes in the Gen- 
eral Assembly and in the Security Council shall be considered as elected. 

2. Any vote of the Security Council, whether for the election of judges or 
for the appointment of members of the conference envisaged in Article 12 
shall be taken without any distinction between permanent and non-perma- 
nent members of the Security Council. 

3. In the event of more than one national of the same state obtaining an 
absolute majority of the votes both of the General Assembly and of the 
Security Council, the eldest of these only shall be considered as elected. 


Article 11 


If, after the first meeting held for the purpose of the election, one or more 
seats remain to be filled, a second and, if necessary, a third meeting shall take 
place. 


Article 12 


1. If, after the third meeting, one or more seats still remain unfilled, a joint 
conference consisting of six members, three appointed by the General As- 
sembly and three by the Security Council, may be formed at any time at the 
request of either the General Assembly or the Security Council, for the pur- 
pose of choosing by the vote of an absolute majority one name for each seat 
still vacant, to submit to the General Assembly and the Security Council for 
their respective acceptance. 

2. If the joint conference is unanimously agreed upon any person who ful- 
fils the required conditions, he may be included in its list, even though he was 
not included in the list of nominations referred to in Article 7. 

3. If the joint conference is satisfied that it will not be successful in pro- 
curing an election, those members of the Court who have already been elected 
shall, within a period to be fixed by the Security Council, proceed to fill the 
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vacant seats by selection from among those candidates who have obtained 
votes either in the General Assembly or in the Security Council. 

4. In the event of an equality of votes among the judges, the eldest judge 
shall have a casting vote. 


Article 13 


1. The members of the Court shall be elected for nine years and may be 
re-elected; provided, however, that of the judges elected at the first election, 
the terms of five judges shall expire at the end of three years and the terms of 
five more judges shall expire at the end of six years. 

2. The judges whose terms are to expire at the end of the above-mentioned 
initial periods of three and six years shall be chosen by lot to be drawn by the 
Secretary-General immediately after the first election has been completed. 

3. The members of the Court shall continue to discharge their duties until 
their places have been filled. Though replaced, they shall finish any cases 
which they may have begun. 

4. In the case of the resignation of a member of the Court, the resignation 
shall be addressed to the President of the Court for transmission to the 
Secretary-General. This last notification makes the place vacant. 


Article 14 


Vacancies shall be filled by the same method as that laid down for the first 
election, subject to the following provision: the Secretary-General shall, 
within one month of the occurrence of the vacancy, proceed to issue the 
invitations provided for in Article 5, and the date of the election shall be 
fixed by the Security Council. 


Article 15 


A member of the Court elected to replace a member whose term of office 
has not expired shall hold office for the remainder of his predecessor’s term. 


Article 16 


1. No member of the Court may exercise any political or administrative 
function, or engage in any other occupation of a professional nature. 
2. Any doubt on this point shall be settled by the decision of the Court. 


Article 17 


1. No member of the Court may act as agent, counsel, or advocate in any 


case. 
2. No member may participate in the decision of any case in which he has 
previously taken part as agent, counsel, or advocate for one of the parties, or 
as a member of a national or international court, or of a commission of en- 
quiry, or in any other capacity. 
3. Any doubt on this point shall be settled by the decision of the Court. 
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Article 18 


1. No member of the Court can be dismissed unless, in the unanimous 
opinion of the other members, he has ceased to fulfil the required conditions. 

2. Formal notification thereof shall be made to the Secretary-General by 
the Registrar. 

3. This notification makes the place vacant. 


Article 19 


The members of the Court, when engaged on the business of the Court, 
shall enjoy diplomatic privileges and immunities. 


Article 20 


Every member of the Court shall, before taking up his duties, make a 
solemn declaration in open court that he will exercise his powers impartially 
and conscientiously. 


Article 21 


1. The Court shall elect its President and Vice-President for three years; 
they may be re-elected. 

2. The Court shall appoint its Registrar and may provide for the appoint- 
ment of such other officers as may be necessary. 


Article 22 


1. The seat of the Court shall be established at The Hague. This, how- 
ever, shall not prevent the Court from sitting and exercising its functions 
elsewhere whenever the Court considers it desirable. 

2. The President and the Registrar shall reside at the seat of the Court. 


Article 23 


1. The Court shall remain permanently in session, except during the judi- 
cial vacations, the dates and duration of which shall be fixed by the Court. 

2. Members of the Court are entitled to periodic leave, the dates and dura- 
tion of which shall be fixed by the Court, having in mind the distance be- 
tween The Hague and the home of each judge. 

3. Members of the Court shall be bound, unless they are on leave or pre- 
vented from attending by illness or other serious reasons duly explained to 
the President, to hold themselves permanently at the disposal of the Court. 


Article 24 


1. If, for some special reason, a member of the Court considers that he 
should not take part in the decision of a particular case, he shall so inform the 
President. 

2. If the President considers that for some special reason one of the mem- 
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bers of the Court should not sit in a particular case, he shall give him notice 
accordingly. 

3. If in any such case the member of the Court and the President disagree, 
the matter shall be settled by the decision of the Court. 


Article 25 


1. The full Court shall sit except when it is expressly provided otherwise 
in the present Statute. 

2. Subject to the condition that the number of judges available to consti- 
tute the Court is not thereby reduced below eleven, the Rules of the Court 
may provide for allowing one or more judges, according to circumstances and 
in rotation, to be dispensed from sitting. 

3. A quorum of nine judges shall suffice to constitute the Court. 


Article 26 


1. The Court may from time to time form one or more chambers, com- 
posed of three or more judges as the Court may determine, for dealing with 
particular categories of cases; for example, labor cases and cases relating to 
transit and communications. 

2. The Court may at any time form a chamber for dealing with a particular 
case. The number of judges to constitute such a chamber shall be deter- 
mined by the Court with the approval of the parties. 

3. Cases shall be heard and determined by the chambers provided for in 
this Article if the parties so request. 


Article 27 


A judgment given by any of the chambers provided for in Articles 26 and 
29 shall be considered as rendered by the Court. 


Article 28 


The chambers provided for in Articles 26 and 29 may, with the consent of 
the parties, sit and exercise their functions elsewhere than at The Hague. 


Article 29 


With a view to the speedy despatch of business, the Court shall form an- 
nually a chamber composed of five judges which, at the request of the parties, 
may hear and determine cases by summary procedure. In addition, two 
judges shall be selected for the purpose of replacing judges who find it im- 
possible to sit. 


Article 30 


1. The Court shall frame rules for carrying out its functions. In particu- 
lar, it shall lay down rules of procedure. 
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2. The Rules of the Court may provide for assessors to sit with the Court 
or with any of its chambers, without the right to vote. 


Article 31 


1. Judges of the nationality of each of the parties shall retain their right to 
sit in the case before the Court. 

2. If the Court includes upon the Bench a judge of the nationality of one 
of the parties, any other party may choose a person to sit as judge. Such 
person shall be chosen preferably from among those persons who have been 
nominated as candidates as provided in Articles 4 and 5. 

3. If the Court includes upon the Bench no judge of the nationality of the 
parties, each of these parties may proceed to choose a judge as provided in 
paragraph 2 of this Article. 

4. The provisions of this Article shall apply to the case of Articles 26 and 
29. Insuch cases, the President shall request one or, if necessary, two of the 
members of the Court forming the chamber to give place to the members of 
the Court of the nationality of the parties concerned, and, failing such, or if 
they are unable to be present, to the judges specially chosen by the parties. 

5. Should there be several parties in the same interest, they shall, for the 
purpose of the preceding provisions, be reckoned as one party only. Any 
doubt upon this point shall be settled by the decision of the Court. 

6. Judges chosen as laid down in paragraphs 2, 3, and 4 of this Article shall 
fulfil the conditions required by Articles 2, 17 (paragraph 2), 20, and 24 of the 
present Statute. They shall take part in the decision on terms of complete 
equality with their colleagues. 


Article 32 


1. Each member of the Court shall receive an annual salary. 

2. The President shall receive a special annual allowance. 

3. The Vice-President shall receive a special allowance for every day on 
which he acts as President. 

4. The judges chosen under Article 31, other than members of the 
Court, shall receive compensation for each day on which they exercise their 
functions. 

5. These salaries, allowances, and compensation shall be fixed by the 
General Assembly. They may not be decreased during the term of office. 

6. The salary of the Registrar shall be fixed by the General Assembly on 
the proposal of the Court. 

7. Regulations made by the General Assembly shall fix the conditions 
under which retirement pensions may be given to members of the Court and 
to the Registrar, and the conditions under which members of the Court and 
the Registrar shall have their traveling expenses refunded. 

8. The above salaries, allowances, and compensation shall be free of all 
taxation. 
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Article 33 


The expenses of the Court shall be borne by the United Nations in such a 
manner as shall be decided by the General Assembly. 


CHAPTER II 
Competence of the Court 
Article 34 


1. Only states may be parties in cases before the Court. 

2. The Court, subject to and in conformity with its Rules, may request of 
public international organizations information relevant to cases before it, 
and shall receive such information presented by such organizations on their 
own initiative. 

3. Whenever the construction of the constituent instrument of a public 
international organization or of an international convention adopted there- 
under is in question in a case before the Court, the Registrar shall so notify 
the public international organization concerned and shall communicate to it 
copies of all the written proceedings. 


Article 35 


1. The Court shall be open to the states parties to the present Statute. 

2. The conditions under which the Court shall be open to other states 
shall, subject to the special provisions contained in treaties in force, be laid 
down by the Security Council, but in no case shall such conditions place the 
parties in a position of inequality before the Court. 

3. When a state which is not a Member of the United Nations is a party 
to a case, the Court shall fix the amount which that party is to contribute 
towards the expenses of the Court. This provision shall not apply if such 
state is bearing a share of the expenses of the Court. 


Article 36 


1. The jurisdiction of the Court comprises all cases which the parties refer 
to it and all matters specially provided for in the Charter of the United 
Nations or in treaties and conventions in force. 

2. The states parties to the present Statute may at any time declare that 
they recognize as compulsory ipso facto and without special agreement, in 
relation to any other state accepting the same obligation, the jurisdiction of 
the Court in all legal disputes concerning: 


a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute a 
breach of an international obligation; 
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d. the nature or extent of the reparation to be made for the breach of an 
international obligation. 


3. The declarations referred to above may be made unconditionally or on 
condition of reciprocity on the part of several or certain states, or for a certain 
time. 

4. Such declarations shall be deposited with the Secretary-General of the 
United Nations, who shall transmit copies thereof to the parties to the 
Statute and to the Registrar of the Court. 

5. Declarations made under Article 36 of the Statute of the Permanent 
Court of International Justice and which are still in force shall be deemed, 
as between the parties to the present Statute, to be acceptance of the compul- 
sory jurisdiction of the International Court of Justice for the period which 
they still have to run and in accordance with their terms. 

6. In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court. 


Article 37 
Whenever a treaty or convention in force provides for reference of a matter 
to a tribunal to have been instituted by the League of Nations, or to the Per- 
manent Court of International Justice, the matter shall, as between the par- 
ties to the present Statute, be referred to the International Court of Justice. 


Article 38 


1. The Court, whose function is to decide in accordance with international 
law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teach- 
ings of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide a 
case ex aequo et bono, if the parties agree thereto. 


CHAPTER III 
Procedure 
Article 39 


1. The official languages of the Court shall be French and English. If the 
parties agree that the case shall be conducted in French, the judgment shall 
be delivered in French. If the parties agree that the case shall be conducted 
in English, the judgment shall be delivered in English. 
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2. If the absence of an agreement as to which language shall be employed, 
each party may, in the pleadings, use the language which it prefers; the de- 
cision of the Court shall be given in French and English. In this case the 
Court shall at the same time determine which of the two texts shall be con- 
sidered as authoritative. 

3. The Court shall, at the request of any party, authorize a language other 
than French or English to be used by that party. 


Article 40 


1. Cases are brought before the Court, as the case may be either by the 
notification of the special agreement or by a written application addressed 
to the Registrar. In either case the subject of the dispute and the parties 
shall be indicated. 

2. The Registrar shall forthwith communicate the application to all 
concerned. 

3. He shall also notify the Members of the United Nations through the 
Secretary-General, and also any other states entitled to appear before the 
Court. 


Article 41 


1. The Court shall have the power to indicate, if it considers that circum- 
stances so require any provisional measures which ought to be taken to pre- 
serve the respective rights of either party. 

2. Pending the final decision, notice of the measures suggested shall forth- 
with be given to the parties and to the Security Council. 


Article 42 


1. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates before the Court. 

3. The agents, counsel, and advocates of parties before the Court shall 
enjoy the privileges and immunities necessary to the independent exercise of 
their duties. 


Article 43 


1. The procedure shall consist of two parts: written and oral. 

2. The written proceedings shall consist of the communication to the 
Court and to the parties of memorials, counter-memorials and, if necessary, 
replies; also all papers and documents in support. 

3. These communications shall be made through the Registrar, in the order 
and within the time fixed by the Court. 

4. A certified copy of every document produced by one party shall be 
communicated to the other party. 

5. The oral proceedings shall consist of the hearing by the Court of wit- 
nesses, experts, agents, counsel, and advocates. 
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Article 44 


1. For the service of all notices upon persons other than the agents, coun- 
sel, and advocates, the Court shall apply direct to the government of the 
state upon whose territory the notice has to be served. 

2. The same provision shall apply whenever steps are to be taken to pro- 
cure evidence on the spot. 


Article 45 
The hearing shall be under the control of the President or, if he is unable 
to preside, of the Vice President; if neither is able to preside, the senior judge 
present shall preside. 
Article 46 
The hearing in Court shall be public, unless the Court shall decide other- 
wise, or unless the parties demand that the public be not admitted. 
Article 47 
1. Minutes shall be made at each hearing and signed by the Registrar and 
the President. 
2. These minutes alone shall be authentic. 
Article 48 
The Court shall make orders for the conduct of the case, shall decide the 
form and time in which each party must conclude its arguments, and make 
all arrangements connected with the taking of evidence. 
Article 49 


The Court may, even before the hearing begins, call upon the agents to 
produce any document or to supply any explanations. Formal note shall be 
taken of any refusal. 

Article 50 


The Court may, at any time, entrust any individual body, bureau, com- 
mission, or other organization that it may select, with the task of carrying 
out an enquiry or giving an expert opinion. 

Article 51 


During the hearing any relevant questions are to be put to the witnesses 
and experts under the conditions laid down by the Court in the rules of pro- 
cedure referred to in Article 30. 


Article 52 
After the Court has received the proofs and evidence within the time speci- 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


fied for the purpose, it may refuse to accept any further oral or written evi- 
dence that one party may desire to present unless the other side consents. 


Article 53 


1. Whenever one of the parties does not appear before the Court, or fails 
to defend its case, the other party may call upon the Court to decide in favor 
of its claim. 

2. The Court must, before doing so, satisfy itself, not only that it has juris- 
diction in accordance with Articles 36 and 37, but also that the claim is well 
founded in fact and law. 

Article 54 

1. When, subject to the control of the Court, the agents, counsel, and advo- 
cates have completed their presentation of the case, the President shall de- 
clare the hearing closed. 

2. The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in private and remain 
secret. 


Article 55 
1. All questions shall be decided by a majority of the judges present. 
2. In the event of an equality of votes, the President or the judge who acts 
in his place shall have a casting vote. 
Article 56 


1. The judgment shall state the reasons on which it is based. 
2. It shall contain the names of the judges who have taken part in the 
decision. 


Article 57 


If the judgment does not represent in whole or in part the unanimous 
opinion of the judges, any judge shall be entitled to deliver a separate opinion. 


Article 58 


The judgment shall be signed by the President and by the Registrar. It 
shall be read in open court, due notice having been given to the agents. 


Article 59 


The decision of the Court has no binding force except between the parties 
and in respect of that particular case. 


Article 60 


The judgment is final and without appeal. In the event of dispute as to 
the meaning or scope of the judgment, the Court shall construe it upon the 
request of any party. 
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Article 61 


1. An application for revision of a judgment may be made only when it is 
based upon the discovery of some fact of such a nature as to be a decisive 
factor, which fact was, when the judgment was given, unknown to the Court 
and also to the party claiming revision, always provided that such ignorance 
was not due to negligence. 

2. The proceedings for revision shall be opened by a judgment of the Court 
expressly recording the existence of the new fact, recognizing that it has such 
a charter as to lay the case open to revision, and declaring the application ad- 
missible on this ground. 

3. The Court may require previous compliance with the terms of the judg- 
ment before it admits proceedings in revision. 

4. The application for revision must be made at latest within six months of 
the discovery of the new fact. 

5. No application for revision may be made after the lapse of ten years 
from the date of the judgment. 


Article 62 


1. Should a state consider that it has an interest of a legal nature which 
may be affected by the decision in the case, it may submit a request to the 
Court to be permitted to intervene. 

2. It shall be for the Court to decide upon this request. 


Article 63 


1. Whenever the construction of a convention to which states other than 
those concerned in the case are parties is in question, the Registrar shall 
notify all such states forthwith. 

2. Every state so notified has the right to intervene in the proceedings; 
but if it uses this right, the construction given by the judgment will be equally 
binding upon it. 


Article 64 


Unless otherwise decided by the Court, each party shall bear its own costs. 


CHAPTER IV 
Advisory opinions 
Article 65 


1. The Court may give an advisory opinion on any legal question at the 
request of whatever body may be authorized by or in accordance with the 
Charter of the United Nations to make such a request. 

2. Questions upon which the advisory opinion of the Court is asked shall 
be laid before the Court by means of a written request containing an exact 
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statement of the question upon which an opinion is required, and accom- 
panied by all documents likely to throw light upon the question. 


Article 66 


1. The Registrar shall forthwith give notice of the request for an advisory 
opinion to all states entitled to appear before the Court. 

2. The Registrar shall also, by means of a special and direct communica- 
tion, notify any state entitled to appear before the Court or international 
organization considered by the Court, or, should it not be sitting, by the 
President, as likely to be able to furnish information on the question, that 
the Court will be prepared to receive, within a time limit to be fixed by the 
President, written statements, or to hear, at a public sitting to be held for 
the purpose, oral statements relating to the question. 

3. Should any such state entitled to appear before the Court have failed 
to receive the special communication referred to in paragraph 2 of this Ar- 
ticle, such state may express a desire to submit a written statement or to be 
heard; and the Court will decide. 

4, States and organizations having presented written or oral statements or 
both shall be permitted to comment on the statements made by other states 
or organizations in the form, to the extent, and within the time limits which 
the Court, or, should it not be sitting, the President, shall decide in each par- 
ticular case. Accordingly, the Registrar shall in due time communicate any 
such written statements to states and organizations having submitted similar 
statements. 


Article 67 


The Court shall deliver its advisory opinions in open court, notice having 
been given to the Secretary-General and to the representatives of Members 
of the United Nations, of other states and of international organizations 
immediately concerned. 


Article 68 


In the exercise of its advisory functions the Court shall further be guided 
by the provisions of the present Statute which apply in contentious cases to 
the extent to which it recognizes them to be applicable. 


CHAPTER V 
Amendment 
Article 69 


Amendments to the present Statute shall be effected by the same procedure 
as is provided by the Charter of the United Nations for amendments to that 
Charter, subject however to any provisions which the General Assembly 
upon recommendation of the Security Council may adopt concerning the 
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participation of states which are parties to the present Statute but are not 
Members of the United Nations. 


Article 70 


The Court shall have power to propose such amendments to the present 
Statute as it may deem necessary, through written communications to the 
Secretary-General, for consideration in conformity with the provisions of 
Article 69. 
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UNION OF AMERICAN REPUBLICS 


RECOMMENDATION ON THE REORGANIZATION OF THE AGENCIES ENGAGED IN THE 
CODIFICATION OF INTERNATIONAL LAW * 


October 17, 1944 
Considering: 

1. That by Resolution XX VI of the Meeting of Foreign Ministers at Rio 
de Janeiro the Inter-American Juridical Committee was entrusted with the 
duty of developing and coérdinating the work of codifying international law; 

2. That the Juridical Committee, in pursuing its studies in connection 
with the coérdination of the work of the codification of public international 
law, finds that there are numerous committees engaged in the work of codifi- 
cation and that the organization of these committees is not conducive to 
efficient work and that the functions of the several committees overlap and 
duplicate; 

3. That the Juridical Committee is convinced that the work of codification 
can only be successfully prosecuted if a central organization of a permanent 
character is established, which can devote its whole time to the work of 
codification and bring unity into the activities of the various agencies en- 
gaged in the work; 

4. That the importance of the work of codification requires that more 
rapid progress must be made than has hitherto been possible by the in- 
strumentalities and methods provided for in recent conferences and con- 
sultative meetings; 

5. That the procedures of arbitration and of judicial settlement are both 
in large part dependent upon the clarification of existing rules of international 
law and the development of new rules more in accord with the needs of the 
American States; 

THE INTER-AMERICAN JURIDICAL COMMITTEE, acting in pursuance of the 
competence conferred upon it by the Meeting of Foreign Ministers at Rio 
de Janeiro, makes the following recommendation with respect to the cordina- 
tion and reorganization of the work of codifying international law: 

I. The principal work of ecdification should be entrusted to a small com- 
mittee of technical experts, herein described as the Inter-American Codifica- 
tion Committee, which could act as a central agency for the codrdination of 
the work of the various public and private bodies directly or indirectly 
engaged in the work of codification. 

II. The Inter-American Codification Committee referred to in Article 
I might be the existing Committee of Experts for the Codification of Interna- 
tional Law, reorganized in such a manner as to be able to undertake the new 
functions entrusted to it; or it might be the existing Inter-American Juridical 


* Text as issued by the Pan-American Union. 
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Committee with an enlarged technical staff; or it might be a new committee 
distinct from the two existing ones above mentioned. 

Ill. The specific functions of the Inter-American Codification Committee 
referred to in Article I should be: 

a. To act as an organ of communication with the American Governments, 
with the Juridical Division of the Pan American Union, with various official 
agencies of codification which the American Governments have already 
established, and with private groups engaged in the work of codification; 

b. To carry on research work in the field of codification; 

c. To prepare draft projects for the consideration of the American Gov- 
ernments and for discussion by other agencies of codification, and to prepare 
revised drafts on the basis of the replies and projects received; 

d. To recommend to the American Governments that the International 
Conference of American Jurists meet to take action upon drafts believed by 
the Codification Committee to be ready for final adoption. 

IV. The existing International Conference of American Jurists composed 
of plenipotentiary delegates, experts in matters of international law, should 
be continued in its present form and with its present competence. The 
members of the Inter-American Codification Committee should be ex-officio 
members of the delegations of the countries appointing them, with the right 
to speak and to vote enjoyed by other members of the respective delegations. 
The Conference should meet at the call of the Governing Board of the Pan 
American Union, upon recommendation of the Inter-American Codification 
Committee, and the conventions and other instruments approved and signed 
by it should be forwarded to the Pan American Union to be transmitted to 
the American Governments for appropriate action. 

V. The National Committees may be continued, having as their purpose 
the initiation of studies in the field of international law and the submission of 
projects of codification to the Codification Committee. 

VI. The Permanent Committee of Rio de Janeiro on Public Interna- 
tional Law might act as a consultative body during the terms of its present 
members. 


Rio DE JANEIRO, October 17, 1944. 


(S) Francisco Campos (S) G. Fenwick 
(S) F. Nieto pet Rio (S) A. G6mMrEz RoBLEDO 


Report to Accompany the Recommendation on the Codification of Public 
International Law 


By resolution XX VI of the Meeting of Foreign Ministers held at Rio de 
Janeiro in 1942, the Inter-American Juridical Committee was assigned as 
one of its objects ‘‘to develop and coérdinate the work of codifying interna- 
tional law, without prejudice to the duties entrusted to other organizations.” 

In pursuance of this object the Committee has examined all phases of the 


— 


OFFICIAL DOCUMENTS 233 
work of codification, limiting itself, however, to the codification of public 
international law. The Committee has come to the conclusion that before 
the work can be efficiently and systematically carried out it will be necessary 
to coordinate the numerous agencies created from time to time by the Ameri- 
can Governments to undertake the work of codification. For this reason the 
Committee has limited its first recommendation to the reorganization of 
machinery of codification looking to the more effective prosecution of the 
work. No attempt has been made for the present to offer specific topics of 
international law as ripe for codification or to suggest the practical methods 
by which the actual work of codification might be carried out. It is the in- 
tention of the Committee to present separate recommendations upon each of 
these topics at a later date. 

The importance of the work of codifying international law was recognized 
by the American Governments as early as the Second International Con- 
ference of American States, held at Mexico City in 1901-1902, when a 
Convention for the Formation of Codes on Public and Private International 
Law was adopted. ‘The Convention made provision for the appointment of 
a committee of five American and two European jurists charged with the 
drafting of codes of public and private international law ‘‘to govern the 
relations between the American nations.’”’ The committee, however, was 
never actually constituted, due to the failure of a large number of States to 
ratify the convention. 

More successful was the attempt of the Third International Conference of 
American States held at Rio de Janeiro in 1906. ‘This time the work of 
codification was assigned to an International Commission of Jurists, to be 
composed of one representative from each of the signatory States. The 
Commission was instructed to draft codes of both private and public inter- 
national law and to submit them to the Fourth International Conference of 
American States. Due, however, to the delay of the governments in ratify- 
ing the convention, the International Commission was not convened until 
1912, when it appointed a number of committees to undertake the prepara- 
tory work and arranged for a second meeting of the Commission in 1914. 
Because of the European war this meeting failed to take place. 

The Fifth International Conference of American States, held at Santiago 
in 1923, revived the International Commission of Jurists, changing its mem- 
bership from one delegate to two for each State, and providing that its resolu- 
tions should be submitted to the Sixth International Conference. ‘The 
Commission met at Rio de Janeiro in 1927. It had before it a series of 
projects of conventions on public and private international law prepared by 
the American Institute of International Law, as well as reports from some of 
its six committees. Twelve projects of conventions were adopted for pres- 
entation to the coming Conference of American States. ‘Ten of these proj- 
ects covered the following topics of international law; bases of international 
law; states, their existence, equality, and recognition; status of foreigners; 
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treaties; diplomats; consuls; maritime neutrality; asylum; obligations of 
states in the event of civil strife; peaceful solution of international conflicts. 

\\ ith the aid of the preliminary work of the International Commission the 
Habana Conference adopted seven conventions relating to the following 
topics: Status of Aliens, ‘reaties, Diplomatic Cfficers, Consular Agents, 
Maritime Neutrality, Asylum, and Duties and Rights of States in the Event 
of Civil Strife. A marked impulse was thus given to the work of codification, 
and the Conference felt encouraged to make provision for additional agencies 
of codification in the form of three Permanent Committees, one in Rio de 
Janeiro on public international law, another in Montevideo on private in- 
ternational law, and a third in Habana on comparative legislation and 
uniformity of legislation. Provision was also made for the creation, when- 
ever thought advisable, of a commission of jurists to undertake the drafting 
of a project of uniform civil legislation for the American nations. 

At the Seventh International Conference of American States, held at 
Montevideo in 1933, a resolution on Methods of Codification of International 
Law was adopted, providing for the continuation of the Commission of 
American Jurists, which had remained inactive since its meeting in Rio de 
Janeiro in 1927. At the same time a Committee of Experts, seven in num- 
ber, was created to serve as a sub-committee of the Commission of Jurists 
and to do the preparatory work for the Commission. Provision was also 
made for the creation of National Commissions to undertake doctrinal 
studies of international law. The need of a general secretariat for the 
administration of the work of codification was recognized, and the Juridical 
Section of the Pan American Union was set up for that purpose. 

Three years later, at the Conference for the Maintenance of Peace at 
Buenos Aires, a further effort was made to promote the work of codification 
by coordinating the resolutions of the Habana and Montevideo conferences. 
The three Permanent Committees created by the Habana conference were 
reéstablished and called upon to assist the Committee of Experts in the 
preparatory work of codification. In turn the National Committees were to 
cooperate with the Permanent Committees by submitting their projects to 
them. 

In addition to the effort of the Conference at Buenos Aires in 1936 to 
coordinate the agencies of codification established at the Habana and Monte- 
video Conferences, the Eighth International Conference of American States, 
held at Lima in 1938, made a new attempt at coérdination by classifying the 
successive stages of the work and by establishing the precise duties which 
each of the agencies engaged in the work was to perform. ‘The studies of the 
National Committees were to be submitted in the form of preliminary drafts 
to the Permanent Committees, now reorganized by the addition of six non- 
national members. The Permanent Committees in turn were to submit 
their drafts to the Committee of Experts, now enlarged from seven to nine 
members. The drafts prepared by the Committee of Experts on the basis of 
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the material submitted to it were to be forwarded to the Pan American Union 
and from the Union to the American Governments. ‘lhe last stage of the 
work was to be carried out by the International Conference of American 
Jurists, successor to the former International Commission of American 
Jurists. Instead of having the delegates to a regular international confer- 
ence pass upon the drafts prepared by a technical body, as had happened at 
Habana in 1928, the Lima Conference provided that the Conference of 
Jurists should be composed of delegates with plenipotentiary powers, and 
that the function of the Conference would be ‘“‘the revision, coérdination, 
approval, modification or rejection of the drafts prepared by the Committee 
of Experts.’”’ Nothing would remain to be done then, except to submit the 
instruments signed by the Conference of Jurists to the Pan American Union, 
which would submit certified copies of them to the American Governments 
for ratification. 

Before the elaborate machinery thus set up at the Lima Conference could 
be set in motion, however, the outbreak of war created special and more 
urgent problems in the field of neutrality. ‘To deal with them the Meeting 
of Foreign Ministers at Panama in 1939 created the Inter-American Neu- 
trality Committee, composed of seven experts in the field of international 
law, to be designated by the Governing Board of the Pan American Union.* 
A year later, at the Meeting of Foreign Ministers at Habana, the Neutrality 
Committee was assigned the special task of preparing a draft convention 
which was to ‘‘cover completely all the principles and rules generally recog- 
nized in international law in matters of neutrality.”” At the same time the 
Habana Meeting, contemplating the attacks being made upon the very bases 
of law and of pacific relations, called upon the American Governments to 
take the necessary measures to carry out the resolutions adopted by the Lima 
Conference and urged the various agencies of codification to submit the 
results of their studies as soon as possible. 

The latest agency of general codification is the Inter-American Juridical 
Committee, created by the Meeting of Foreign Ministers at Rio de Janeiro 
in 1942 as successor to the Neutrality Committee established at Panama in 
1939. In addition to numerous other functions assigned to it the Juridical 
Committee was called upon ‘‘to develop and coordinate the work of codifying 
international law, without prejudice to the duties entrusted to existing 
organizations.” 

Such, in brief, is the historical development of the agencies created by the 
American Governments for the codification of international law. It may 
now be profitable to reexamine each of them individually, so as to obtain a 
clearer understanding of the extent to which their functions overlap and 


* In fulfillment of Resolution V of the Panama Meeting, the Governing Board of the Pan 
American Union decided to call upon the Governments of Argentina, Brazil, Chile, Costa 
Rica, Mexico, United States of America, and Venezuela to designate each a member of the 
Committee. 
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duplicate one another, and in order to determinate, if possible, why particular 
agencies have failed to function effectively and what further coordination of 
their work may be necessary to produce the desired results. 

1. The National Committees. These Committees are appointed by each 
separate government, in number thought desirable. Their function is to 
undertake doctrinal studies in public and private international law and in 
comparative legislation, and to transmit preliminary drafts, with explanatory 
summaries, to the three Permanent Committees of Rio de Janeiro, Monte- 
video and Habana respectively. The latest report of the Juridical Division 
of the Pan American Union indicates that nineteen of the twenty-one Ameri- 
can Governments have appointed their National Committees of Codification. 
Only the United States and Haiti have failed to carry out the provision of the 
Montevideo resolution. 

The Juridical Committee finds no criticism to make with respect to the 
composition and functions of the National Committees. It is clear that, if 
effectively organized, they may make a very useful contribution to the work 
of codification. The Lima resolution (XVII) made provision that they 
should serve as consultative agencies for their respective governments. This 
particular function is obviously one which can only be carried out if the 
individual governments desire to take advantage of their particular commit- 
tees. But apart from such direct cooperation with their governments, it 
would appear that the effectiveness of the work of the National Committees 
will depend to a greater or lesser degree upon the financial support which 
they may be able to obtain. Few jurists have the leisure to devote them- 
selves to the doctrinal studies asked of them, and few are in a position to 
travel and to hold meetings with their fellow jurists if they must pay per- 
sonally the necessary costs of travel and maintenance. University professors 
are as a rule expected to render their services free, but there are limitations to 
what may be reasonably requested of them under these conditions. 

For this reason the contribution of the National Committees to the work 
of codification has not been significant. None of the committees have thus 
far reported projects bearing upon the work of general codification contem- 
plated by the Lima Conference, and only two committees have reported 
upon any of the specific topics referred by the Lima Conference to the 
codification agencies. 

2. The Permanent Committees of Rio de Janeiro, Montevideo and 
Habana. These committees were created by the Habana Conference to 
relieve the International Commission of Jurists of the preliminary technical 
work incident to the codification of public and private international law and 
of comparative legislation and uniformity of legislations. Members of the 
three committees were to be selected respectively by each of the three gov- 
ernments from among their national societies of international law. Their 
functions were to inquire into the subjects ripe for codification, and on the 
basis of the answers received from the American Governments to prepare 
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draft projects which might ultimately be submitted to the International 
Commission of Jurists. 

The failure of the three Committees to function within the succeeding five 
years led the Montevideo Conference of 1933 to pass them by in favor of new 
agencies, the Committee of Experts and the National Committees. But the 
Permanent Committees were reéstablished by the Conference for the Main- 
tenance of Peace at Buenos Aires in 1936 as one of the “‘centralized and per- 
manent”’ agencies to be entrusted with the preliminary work of codification.* 
The Lima Conference of 1938, in making a new attempt to coordinate the 
agencies entrusted with the work of codification and to define more precisely 
their duties, continued the three Permanent Committees, but made provision 
that, in addition to the members appointed by the government of the country 
in which the committee had its seat, six members should be designated by the 
governments of the other American States, in order that all the American 
Republics might be represented on one or other of the three committees. 

The provision of the Lima Conference for the addition of six non-national 
members proved to be unfortunate. Theoretically it was desirable to make 
the committees more inter-American in character; but the means taken were 
not adequate. Unless the non-national members were to be selected from the 
members of the diplomatic corps of their respective States, it could hardly be 
expected that jurists from distant countries would be able to attend sessions 
of the committees with sufficient regularity to justify the “‘centralized and 
permanent”’ character which the committees were intended to have, or to 
permit them to contribute seriously to the technical work assigned to them. 
At the date of present writing the three committees still remain unorganized 
for want of a full complement of non-national members. 

Apart from the difficulty created by the provision for non-permanent 
members, it is doubtful whether the Permanent Committees could meet the 
heavy burden of work entrusted to them. The lists of the national members 
of the committees include the names of jurists distinguished in their respec- 
tive fields of law. But they are in most cases persons preoccupied with other 
official duties, for whom the work of codification must of necessity be done 
in their limited leisure time. ‘The record shows that, while the committees 
met from time to time in both formal and informal sessions, the Permanent 
Committee of Rio de Janeiro was the only one which was able to take even 
the most preliminary steps towards the actual work of codification. In 
October 1937, the Rio Committee addressed a communication to the Na- 
tional Committees requesting them to send it relevant studies in the field of 
public international law for the purpose of aiding the Committee in the 
preparation of appropriate projects te be submitted to the Lima Conference 


* The Permanent Committee of Habana was reéstablished by decree of the Cuban Gov- 
ernment No. 1964, September 24, 1938; the Montevideo Committee by decree of the Uru- 
guayan Government, July 29, 1938; and the Rio de Janeiro Committee by decree of the 
Brazilian Government, No. 1767, July 6, 1937. 
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the following year. Inasmuch as the Pan American Union was not informed 
as to the outcome of the request made of the National Committees, it may be 
assumed that no results were obtained. In compliance with a resolution of 
the Governing Board of the Pan American Union, the Rio Committee pre- 
pared four projects for submission to the Lima Conference. These projects 
were duly considered by the Conference, and the record shows that they 
influenced its decisions. Projects were referred by the Lima Conference to 
all three committees, but there is no record of any action being taken by the 
committees in regard to them. Indeed, the inability of the committees to 
organize themselves would have made any official action impossible. 

3. The Committee of Experts. This committee was created by the 
Montevideo Conference of 1933 with the object of organizing the prepara- 
tory stages of the work of codification. Unlike the permanent committees 
created by the Habana Conference, which were primarily national in charac- 
ter and which had failed to meet expectations, the Committee of Experts was 
to have an inter-American character, and the members were to be selected 
by a system which would insure the general confidence of the American 
Governments. Each government was to draw up a list of not to exceed five 
persons having the requisite qualifications, and from the combined lists each 
government was to designate seven persons, of whom only two might be its 
nationals.* The Committee was to perform functions similar to those that 
had been assigned to the Permanent Committees by the Habana Conference 
of 1928, namely, the selection of subjects suitable for codification, the sub- 
mission of questionnaires to the National Committees, and the preparation of 
draft projects for the International Commission of Jurists. In order to 
create a closer bond with the Commission of Jurists, the Committee of Ex- 
perts was made a subcommittee of the Commission, its members being ez- 
officio members of the Commission when in session. 

The Buenos Aires Conference of 1936, realizing that it was not possible for 
the Committee of Experts to meet for length of time required to prepare pre- 
liminary projects of codification, reéstablished the Permanent Committees 
created by the Habana Conference and assigned to the Committee of Experts 
the revision and codrdination of the draft conventions prepared by the Per- 
manent Committees. The Committees of Experts, after completing its 
work of revision and codérdination, was to forward to the governments its 
report upon the projects submitted to it, and the governments were then in 
turn to submit them to the International Commission of Jurists. 

The Lima Conference of 1938 enlarged the membership of the Committee 
of Experts to nine members, but made no substantial change in the functions 
assigned to the committee. In view of the fact that the International Com- 
mission of Jurists, which had been called upon to determine the organization, 
functions and terms of office of the Committee of Experts, had not yet held a 


* Attention should be called to the necessity of making some provision for the case in 
which tie votes might make a decision impossible. 
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meeting, the Lima Conference fixed the terms of the members of the Com- 
mittee at five years and provided that the existing members should hold 
office until April 5, 1942. No elections were held at the end of that period, 
and on June 4, 1942, the Governing Board of the Pan American Union 
recommended to the American Governments that the members of the Com- 
mittee of Experts whose terms had expired should continue to hold office 
until the meeting of the Ninth International Conference of American States. 

The Committee of Experts held its first meeting in Washington beginning 
April 19, 1937. Before the Committee were a number of topics submitted to 
it by the Buenos Aires Conference of 1936. These topics were distributed 
among the members for examination and study, and arrangements were made 
for an exchange of views among the members of the Committee and for the 
submission of the results of their studies to the Lima Conference of 1938. A 
second meeting of the Committee was held in advance of and during the 
Lima Conference, being attended by four of the seven members. At this 
meeting, lasting from November 30 to December 20, 1938, the Committee 
approved a number of reports which had been prepared by its individual 
members. ‘These reports were in turn submitted to the Lima Conference. 
The Conference, however, found it impossible to take definitive action in 
relation to the various topics, finding it more advisable to refer the reports of 
the Committee and the documentary material accompanying them to the 
American Governments for their observations or to the International Con- 
ference of American Jurists. 

It is difficult to comment constructively upon the work of the Committee 
of Experts, because the technical problems submitted to the Committee 
inevitably reflected the political conditions of the years 1936-1939. The 
topics: ‘‘ Definition of the Aggressor, and Sanctions,’’ ‘“‘ Nationality,’ and 
“Immunity of Government Vessels”? bore a direct relation to the general 
international situation; while the topics ‘Investigation, Conciliation, and 
Arbitration”’ and ‘Code of Peace” involved points of view too divergent to 
permit the adoption of the reports of the Committee by the Conference with- 
out prior submission to the American Governments. On the difficult subject 
of pecuniary claims the Committee succeeded in formulating a report, al- 
though it was of necessity limited to points upon which the members of the 
Committee were able to agree in the brief time at their disposal. 

No reports were presented to the Lima Conference by the Committee of 
Experts upon other subjects than those specifically referred to it by the 
Buenos Aires Conference. A report was, however, presented upon the 
existing system of codifying international law, which the Committee found to 
be unnecessarily complicated and lacking in coédrdination. On the basis of 
this report, and of other projects submitted, the Lima Conference adopted 
Resolution XVII, to which reference will be made later. 

The Juridical Committee finds that the inter-American membership of the 
Committee of Experts is a feature of the highest importance, which should 
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be preserved as an essential part of the preliminary work of codification. 
But the experience of the Committee of Experts makes it clear that if a 
committee of that character is to do effective work, it must be organized upon 
a& more permanent basis, so as to be able to hold regular annual or semi- 
annual meetings, which proved to be impracticable in the case of the Com- 
mittee of Experts. ‘The personnel of such a permanent committee should 
be not only jurists of the high qualifications possessed by the members of the 
Committee of Exerts, but jurists who are in a position to give a large part of 
their time to the work of codification. Compensation should be made for the 
services of the members of such a permanent committee upon the basis of the 
importance of the work assigned to them and the time spent in carrying it 
out. Moreover, the committee should have at its disposal a secretariat and a 
technical staff adequate for the performance of the duties assigned to the 
committee. The fundamental obstacle to the more adequate fulfillment by 
the Committee of Experts of the duties assigned to it was the fact that its 
members had professional duties which prevented them from conducting the 
studies and carrying on the correspondence required by the technical work of 
codification. It is no reflection upon the distinguished jurists who com- 
posed the Committee between 1936 and 1942 that they were unable to make 
greater progress in the field of codification. The obstacle lay in the fact 
that the work required a far greater concentration of effort than was prac- 
tically possible under the circumstances. 

4. The International Conference of American Jurists. The International 
Conference of Jurists is the legal successor to the International Commission 
of Jurists created by the Rio de Janeiro Conference of 1906, but its functions 
differ considerably from those of the earlier body. When first created the 
International Commission was intended to do the preliminary work later 
entrusted to the National Committees, the Permanent Committees of Rio de 
Janeiro, of Montevideo, and Habana, and the Committee of Experts. It 
was to draft codes of public and private international law and submit them to 
the Conference of American States which was to meet four years later. The 
failure, however, of the governments to ratify in due time the convention 
creating it delayed the meeting of the Commission until 1912, and the out- 
break of war led to the abandonment of the plans for a meeting in 1914. The 
Santiago Conference of 1923 reorganized the Commission, but left unaltered 
its essential character as a body of experts assigned to do the preparatory 
work of codification. It was in that capacity that the Commission met in 
Rio de Janeiro in 1927 and with the cooperation of the American Institute of 
International Law drafted a series of twelve projects for submission to the 
Habana Conference of 1928. In spite of the practical gains thus resulting 
from the work of the Commission, the Habana Conference found it advisable 
to create the Permanent Committees of Rio de Janeiro, Montevideo and 
Habana, and to assign to the Commission of Jurists a secondary role in the 
form of a possible revisory body for the work of the three Permanent Com- 
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mittees. As a result no meetings of the Commission were held between 
1928 and 1933. 

The Montevideo Conference of 1933 provided for the continuance of the 
Commission of Jurists (called Jurisconsults by mistake in translation) and 
assigned to it the work of revising the projects of the newly created Com- 
mittee of Experts which replaced the Permanent Committees of Rio de 
Janeiro, Montevideo and Habana in the preparatory work of codification. 
A close link between the two bodies was provided for by making the Com- 
mittee of Experts a sub-committee of the Commission of Jurists; and it 
appears to have been the intention of the Montevideo Conference that the 
Commission should hold regular meetings without awaiting the call of the 
governments. ‘The resolution (LX X) of the Montevideo Conference does 
not make clear the scope of the exercise of the plenipotentiary powers which 
the members of the Commission of Jurists were to be given. 

The Buenos Aires Conference of 1936, in reviving the Permanent Com- 
mittees established at the Habana Conference in 1928, and thus creating two 
distinct bodies engaged in the preparatory work of codification, left the 
functions of the International Commission unchanged. When, however, the 
Lima Conference adopted its comprehensive resolution (X VII) dealing with 
Methods for the Codification of International Law it was provided that the 
Commission of Jurists, thereafter to be called the “ International Conference 
of Jurists,” should function ‘‘at the last stage of procedure’’; and it was 
made clear that the conventions and other instruments adopted by the 
Conference of Jurists in the exercise of the plenipotentiary powers of its 
members should be deposited with the Pan American Union and transmitted 
to the American Governments for ratification, as if they had been adopted at 
a regular international conference. The Conference was assigned as its 
function ‘‘the revision, coordination, approval, modification or rejection”’ 
of the drafts prepared by the Committee of Experts; and provision was made 
that it should be convoked by the Governing Board of the Pan American 
Union when, in the judgment of the Board, there were matters sufficient to 
justify a meeting. 

In view of the fact that the International Conference of Jurists has as yet 
held no meetings, for lack of projects from the committees engaged in the 
preparatory work of codification, it is not possible to criticize the Conference 
in the new role it has been called upon to perform. The Lima Conference 
was apparently of the opinion that no matter how carefully the preparatory 
work of codification might be done, the final revision of the drafts presented 
by the Committee of Experts could be carried out more efficiently by a body 
of jurists possessing plenipontentiary powers than by the submission of the 
drafts either to the individual governments directly, or to a regular inter- 
national conference of American States attended by delegates preoccupied 
with the political, economic and social problems which fill the agenda of 
regular inter-American conferences. The Juridical Committee is of the 
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opinion that the decision of the Lima Conference in this respect was well 
founded, and that the International Conference of Jurists should be per- 
mitted to demonstrate in practice the special role it has been assigned to play. 


Plan Proposed by the Juridical Committee 


The Juridical Committee, after examining in detail the organization and 
functions of the various inter-American agencies now engaged in the codi- 
fication of international public and private law, is convinced that the work of 
codification can only be carried on effectively if it is entrusted primarily to a 
small committee of technical experts, representative of the whole inter- 
American community, permanent in character, authorized to act as a central 
agency for the coordination of the activities of other bodies, and having at its 
disposal the necessary technical and secretarial assistance. 

While it is recommended that the proposed codification committee, to 
which the name “Inter-American Codification Committee” has been given, 
should be a body of technical experts, the Juridical Committee would observe 
that the term ‘‘technical”’ should be taken in the sense appropriate to the 
character of the fields of law which it is proposed to codify. In the case of 
public international law many of the subjects which it would be desirable 
to codify involve questions of political policy as well as of legal principle. 
Hence the members of the committee should be jurists who have not only a 
knowledge of the historical development of international law and of the rules 
of customary and conventional law, but also an understanding of the function 
of law as an instrument for the maintenance of law and order in the inter- 
national community and the promotion of justice. The task of codifying 
international law is in large part a work de lege ferenda, the formulation of 
new rules to meet the changing conditions in the mutual relations of States. 
It has been observed by jurists of high standing that in no other field of 
human relationships has the law remained so far behind the conditions of the 
time. Hence the members of the proposed committee should be jurists who 
are in touch with the political, economic and social factors involved in the 
maintenance of law and order, and who are guided by a high sense of their 
obligations to promote international justice. 

The membership of the proposed Codification Committee should be 
representative of the inter-American community. It is suggested that the 
committee might be composed of nine members elected by the system of 
voting adopted by the Montevideo Conference for the Committee of Ex- 
perts. The Committee itself should have the power to appoint its own 
officers, including an Executive Director to whom the direction of the 
technical work of codification might be entrusted. 

In recommending that the Codification Committee should be permanent 
in character the Juridical Committee understands the word ‘‘ permanent”’ in 
two senses. In the first place it would seem desirable that the members of 
the Codification Committee should be elected for periods of not less than five 
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years, so as to give some degree of continuity to their work. Re-election 
should be permitted, although it might be indicated that re-election should 
not be a matter of courtesy but of recognition of services rendered. In the 
second place the designation “‘permanent”’ should be taken in the sense that 
the members of the committee should be in a position to give a substantial 
part of their time to the work of codification. The Juridical Committee is 
of the opinion that the chief reason for the inadequacy of the existing agencies 
of codification to carry forward the work more effectively has been the fact 
that none of the agencies has been in any real sense permanent. As has been 
pointed out above, the persons engaged in the work have been jurists who, 
in most cases, could give but a small part of their time to the work. If the 
American Governments are convinced of the importance of the work of 
codification, as is indicated by the resolutions adopted at their conferences 
and consultative meetings, they should make the same financial provision 
for the work that they would make for the promotion of other interests of 
equal importance. They should make it possible for jurists of ability to put 
aside temporarily their other occupations and give to the work of codification 
such time as may be necessary to bring about the results desired. 

In the resolution (XVII) of the Lima Conference dealing with Methods 
for the Codification of International Law special stress was put upon the 
necessity of coordinating the action of the agencies entrusted with the work 
of codification. But the plan established by the resolution failed to establish 
any bond of union between the various agencies. Each forwarded its studies 
and projects to the agency next above it in rank, but no adequate provision 
was made for maintaining contacts between them. The Juridical Com- 
mittee is of the opinion that one of the chief functions of the proposed Codi- 
fication Committee would be to act as an organ of communication with the 
various bodies, both public and private, engaged in the work of codification, 
as well as with outstanding American jurists. At the same time the com- 
mittee should be in direct contact with the Foreign Offices of the American 
Governments through correspondence with liaison officers specially appointed 
for that purpose. Contacts should also be maintained with the codification 
agency which, following the traditions of the League of Nations, will doubt- 
less be set up within the secretariat of the new international organization to 
be established after the war. 

If the Codification Committee is to perform its work successfully it would 
seem obvious that it must have at its disposal an adequate technical staff to 
assist it in carrying on the necessary research work, as well as a clerical 
force sufficiently large to enable it to perform properly its functions as a 
central organ of communication. Adequate library facilities will also be 
essential to rapid progress in the work of codification. 

In making these observations the Juridical Committee has taken into 
account the fact that the Sixth International Conference of American States 
called upon the Pan American Union to create a special secretariat for the 
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work of codification. While the Montevideo resolution limited the functions 
of this secretariat to those of a purely administrative character there is no 
reason why a later conference should not extend its functions to include the 
technical work of research. It is a question for consideration, however, 
whether the responsibility for the work of research should not rest with the 
body primarily charged with the work of codification; and whether the 
necessary contacts between the Codification Committee and the other bodies 
engaged in the work of codification, as well as between the members of the 
Committee itself, should not be made directly by a secretariat within the 
Committee rather than indirectly through the secretariat of the Pan Ameri- 
can Union. There are obvious advantages in making use of the facilities for 
both research and correspondence already available through the Pan 
American Union, if this could be done without lessening the responsibility of 
the Codification Committee. Attention should be called, however, to the 
fact that in case new functions were assigned to the Juridical Division of the 
Pan American Union, it would be necessary to enlarge the present staff of the 
Division to the degree necessary to undertake the elaborate studies and 
extensive correspondence demanded by the work of codification if it is to be 
pushed forward with any degree of success. One way of assigning more 
extensive functions to the Juridical Division of the Union, so as to make it in 
effect a secretariat of the Codification Committee, without conflicting with 
the functions of the Codification Committee itself, would be to provide that 
the Executive Director of the Codification Committee, who would be respon- 
sible to it for the direction of the work of codification, should be permanently 
resident at the seat of the Union. Otherwise there would be serious loss of 
time and the probability of misunderstandings in respect to the organization 
of the work. In such case it would not be necessary for the Codification 
Committee to have a permanent seat of its own. Instead, it might hold its 
annual or semi-annual meetings in different capitals of the American Repub- 
lies, so as to suit the convenience of its members and to facilitate the presence 
of other jurists who might be invited to meet with the Committee. 

The choice therefore seems to be between a committee with no permanent 
seat of its own, but with an Executive Director resident at the seat of the 
Pan American Union and working in close collaboration with the agencies of 
the Union, and on the other hand a committee with its permanent seat in 
some American capital and a separate secretariat of its own, including 
technical assistants and a working library. 

While the Juridical Committee recommends that the chief work of codi- 
fication should be entrusted to a small committee of experts of the character 
above described, it recommends at the same time that the existing Inter- 
national Conference of American Jurists be retained as the last stage of the 
procedure of codification, in accordance with the provisions of Resolution 
XVII of the Lima Conference. It seems clear that the final revision of the 
work of the central agency or committee proposed in the plan submitted by 
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the Juridical Committee should be entrusted not to a regular inter-American 
conference, which would be preoccupied with numerous political, economic 
and social problems, but to a special conference of jurists with plenipotenti- 
ary powers. 

The Juridical Committee also recommends that the existing National 
Committees be continued with their present functions. It is to be expected 
that the work of these National Committees will be greatly encouraged and 
facilitated if they can be kept in close contact with one another through the 
central agency of codification. In like manner it is recommended that the 
Permanent Committee of Rio de Janeiro on Public International Law be 
requested to act as a consultative body during the terms of its present mem- 
bers. 

It should be observed that the recommendation here made by the Juridical 
Committee deals only with the reorganization of the inter-American agencies 
now engaged in the codification of international law, and that it does not 
extend to the methods to be followed in conducting the actual work of codi- 
fication, nor the fields of law which appear to be ripe for codification. Both 
of these topics will form the subject of a later recommendation. For this 
reason the Juridical Committee has not thought it necessary to discuss the 
relation between the inter-American agencies of codification and those which 
may possibly be created by the new international organization to be estab- 
lished after the war. The coordination of inter-American and international 
juridical institutions is a problem of large scope, which cannot be passed 
upon with finality at the present moment and which in any case should form 
the subject of a special report. 


Rio DE JANEIRO, October 17, 1944. 


(S) FRaNcIscO CAMPOs (S) CHarues G. FENWICK 
(S) F. Nirero Rfo A. RoBLEDO 


UNITED STATES—-GREAT BRITAIN—SOVIET UNION 


REPORT OF TRIPARTITE CONFERENCE OF BERLIN * 


July 17-August 2, 1946 


On July 17, 1945, the President of the United States of America, Harry S. 
Truman, the Chairman of the Council of People’s Commissars of the Union 
of Soviet Socialist Republics, Generalissimo J. V. Stalin, and the Prime 
Minister of Great Britain, Winston S. Churchill, together with Mr. Clement 
R. Attlee, met in the Tripartite Conference of Berlin. They were ac- 
companied by the foreign secretaries of the three governments, Mr. James 


*Potsdam communiqué; Department of State Radio Bulletin No. 184. Sometimes re- 
ferred to as the “‘ Potsdam declaration’’. 
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F. Byrnes, Mr. V. M. Molotov, and Mr. Anthony Eden, the Chiefs of Staff, 
and other advisers. 

There were nine meetings between July seventeenth and July twenty-fifth. 
The conference was then interrupted for two days while the results of the 
British general election were being declared. 

On July twenty-eighth Mr. Attlee returned to the conference as Prime 
Minister, accompanied by the new Secretary of State for Foreign Affairs, 
Mr. Ernest Bevin. Four days of further discussion then took place. Dur- 
ing the course of the conference there were regular meetings of the heads of 
the three governments accompanied by the foreign secretaries, and also of 
the foreign secretaries alone. Committees appointed by the foreign sec- 
retaries for preliminary consideration of questions before the conference 
also met daily. 

The meetings of the conference were held at the Cecilienhof near Potsdam. 
The conference ended on August 2, 1945. 

Important decisions and agreements were reached. Views were exchanged 
on a number of other questions and consideration of these matters will be 
continued by the council of foreign ministers established by the conference. 

President Truman, Generalissimo Stalin and Prime Minister Attlee leave 
this conference, which has strengthened the ties between the three govern- 
ments and extended the scope of their collaboration and understanding, 
with renewed confidence that their governments and peoples, together with 
the other United Nations, will ensure the creation of a just and enduring 
peace. 

II. Establishment of a Council of Foreign Ministers. The Conference 
reached an agreement for the establishment of a Council of Foreign Ministers 
representing the five principal powers to continue the necessary preparatory 
work for the peace settlements and to take up other matters which from 
time to time may be referred to the Council by agreement of the governments 
participating in the Council. 

The text of the agreement for the establishment of the Council of Foreign 
Ministers is as follows: 

1. There shall be established a Council composed of the foreign ministers 
of the United Kingdom, the Union of Soviet Socialist Republics, China, 
France and the United States. 

2. (i) The Council shall normally meet in London, which shall be the 
permanent seat of the joint secretariat which the Council will form. Each 
of the foreign ministers will be accompanied by a high-ranking deputy, duly 
authorized to carry on the work of the Council in the absence of his foreign 
minister, and by a small staff of technical advisers. 

(ii) The first meeting of the Council shall be held in London not later than 
September 1, 1945. Meetings may be held by common agreement in other 
capitals as may be agreed from time to time. 

(3) (i) As its immediate important task, the Council shall be authorized 
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to draw up, with a view to their submission to the United Nations, treaties 
of peace with Italy, Rumania, Bulgaria, Hungary and Finland, and to 
propose settlements of territorial questions outstanding on the termination 
of the war in Europe. The Council shall be utilized for the preparation 
of a peace settlement for Germany to be accepted by the government of 
Germany when a government adequate for the purpose is established. 

(ii) For the discharge of each of these tasks the Council will be composed 
of the members representing those states which were signatory to the terms 
of surrender imposed upon the enemy state concerned. For the purpose of 
the peace settlement for Italy, France shall be regarded as a signatory to 
the terms of surrender for Italy. Other members will be invited to partic- 
ipate when matters directly concerning them are under discussion. 

(iii) Other matters may from time to time be referred to the Council by 
agreement between the member governments. 

4. (i) Whenever the Council is considering a question of direct interest 
to a state not represented thereon, such state should be invited to send 
representatives to participate in the discussion and study of that ques- 
tion. 

(ii) The Council may adapt its procedure to the particular problem under 
consideration. In some cases it may hold its own preliminary discussions 
prior to the participation of other interested states. In other cases, the 
Council may convoke a formal conference of the state chiefly interested in 
seeking a solution of the particular problem. 

In accordance with the decision of the conference the three governments 
have each addressed an identical invitation to the governments of China and 
France to adopt this text and to join in establishing the Couneil. 

The establishment of the Council of Foreign Ministers for the specitic 
purposes named in the text will be without prejudice to the agreement of the 
Crimea Conference that there should be periodic consultation among the 
foreign secretaries of the United States, the Union of Soviet Socialist 
Republies and the United Kingdom. 

The conference also considered the position of the Muropean Advisory 
Commission in the light of the agreement to establish the Council of Foreign 
Ministers. It was noted with satisfaction that the Commission had ably 
discharged its principal tasks by the recommendations that it had furnished 
for the terms of Germany’s unconditional surrender, for the zones of oc- 
cupation in Germany and Austria, and for the inter-Allied control machinery 
in those countries. It was felt that further work of a detailed character for 
the codrdination of allied policy for the control of Germany and Austria 
would in future fall within the competence of the Allied Control Council at 
Berlin and the Allied Commission at Vienna. Accordingly, it was agreed 
to recommend that the European Advisory Commission be dissolved. 

III. Germany. The Allied Armies are in occupation of the whole of 
Germany and the German people have begun to atone for the terrible 
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crimes committed under the leadership of those whom in the hour of their 
success, they openly approved and blindly obeyed. 

Agreement has been reached at this conference on the political and 
economic principles of a coérdinated Allied policy toward defeated Germany 
during the period of Allied control. 

The purpose of this agreement is to carry out the Crimea Declaration on 
Germany. German militarism and Nazism will be extirpated and the Allies 
will take in agreement together, now and in the future, the other measures 
necessary to assure that Germany never again will threaten her neighbors 
or the peace of the world. 

It is not the intention of the Allies to destroy or enslave the German 
people. It is the intention of the Allies that the German people be given 
the opportunity to prepare for the eventual reconstruction of their life on a 
democratic and peaceful basis. If their own efforts are steadily directed to 
this end, it will be possible for them in due course to take their place among 
the free and peaceful peoples of the world. 

The text of the agreement is as follows: 

The Political and Economic Principles to Govern the Treatment of Germany 
in the Initial Control Period. A. Political Principles. 1. In accordance 
with the agreement on control machinery in Germany, supreme authority in 
Germany is exercised on instructions froin their respective governments, by 
the Commanders-in-Chief of the armed forces of the United States of 
America, the United Kingdom, the Union of Soviet Socialist Republics, and 
the French Republic, each in his own zone of occupation, and also jointly, 
in matters affecting Germany as a whole, in their capacity as members of 
the Control Council. 

2. So far as is practicable, there shall be uniformity of treatment of the 
German population throughout Germany. 

3. The purposes of the occupation of Germany by which the Control 
Council shall be guided are: 

(i) The complete disarmament and demilitarization of Germany and the 
elimination or control of all German industry that could be used for military 
production. ‘To these ends: (a) All German land, naval and air forces, the 
8.8.,S.A.,8.D., and Gestapo, with all their organizations, staffs and institu- 
tions, including the General Staff, the Officers’ Corps, Reserve Corps, 
military schools, war veterans’ organizations and all other military and 
quasi-military organizations, together with all clubs and associations which 
serve to keep alive the military tradition in Germany, shall be completely 
and finally abolished in such manner as permanently to prevent the revival 
or reorganization of German militarism and Nazism. (b) All arms, am- 
munition and implements of war and all specialized facilities for their 
production shall be held at the disposal of the Allies or destroyed. The 
majntenance and production of all aircraft and all arms, ammunition and 
implements of war shall be prevented. 


OFFICIAL DOCUMENTS 249 


(ii) To convince the German people that they have sufiered a total 
military defeat and that they cannot escape responsibility for what they 
have brought upon themselves, since their own ruthless warfare and the 
fanatical Nazi resistance have destroyed German economy and made chaos 
and suffering inevitable. 

(iii) To destroy the National Socialist Party and its affiliated and super- 
vised organizations, to dissolve all Nazi institutions, to ensure that they are 
not revived in any form, and to prevent all Nazi and militarist activity or 
propaganda. 

(iv) To prepare for the eventual reconstruction of German political life 
on a democratic basis and for eventual peaceful codperation in international 
life by Germany. 

4, All Nazi laws which provided the basis of the Hitler regime or estab- 
lished discrimination on grounds of race, creed, or political opinion shall be 
abolished. No such discriminations, whether legal, administrative or other- 
wise, shall be tolerated. 

5. War criminals and those who have participated in planning or carrying 
out Nazi enterprises involving or resulting in atrocities or war crimes shall 
be arrested and brought to judgment. Nazi leaders, influential Nazi 
supporters and high officials of Nazi organizations and institutions and any 
other persons dangerous to the occupation or its objectives shall be arrested 
and interned. 

6. All members of the Nazi party who have been more than nominal 
participants in its activities and all other persons hostile to allied purposes 
shall be removed from public and semi-public office, and from positions of 
responsibility in important private undertakings. Such persons shall be 
replaced by persons who, by their political and moral qualities, are deemed 
capable of assisting in developing genuine democratic institutions in Ger- 
many. 

7. German education shall be so controlled as completely to eliminate 
Nazi and militarist doctrines and to make possible the successful develop- 
ment of democratic ideas. 

8. The judicial system will be reorganized in accordance with the principles 
of democracy, of justice under law, and of equal rights for all citizens without 
distinction of race, nationality or religion. 

9. The administration of affairs in Germany should be directed towards 
the decentralization of the political structure and the development of local 
responsibility. To this end: 

(i) Local self-government shall be restored throughout Germany on 
democratic principles and in particular through elective councils as rapidly 
as is consistent with military security and the purposes of military oc- 
cupation; 

(ii) All democratic political parties with rights of assembly and of public 
discussion shall be allowed and encouraged throughout Germany; 
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(iii) Representative and elective principles shall be introduced into 
regional, provincial and state (land) administration as rapidly as may be 
justified by the successful application of these principles in local self- 
government; 

(iv) For the time being no central German government shall be estab- 
lished. Notwithstanding this, however, certain essential central German 
administrative departments, headed by state secretaries, shall be established, 
particularly in the fields of finance, transport, communications, foreign 
trade and industry. Such departments will act under the direction of the 
Control Council. 

10. Subject to the necessity for maintaining military security, freedom 
of speech, press and religion shall be permitted, and religious institutions 
shall be respected. Subject likewise to the maintenance of military security, 
the formation of free trade unions shall be permitted. 

B. Economic Principles. 11. In order to eliminate Germany’s war 
potential, the production of arms, ammunition and implements of war as 
well as all types of aircraft and sea-going ships shall be prohibited and 
prevented. Production of metals, chemicals, machinery and other items 
that are directly necessary to a war economy shall be rigidly controlled and 
restricted to Germany’s approved post-war peacetime needs to meet the 
objectives stated in paragraph 15. Productive capacity not needed for 
permitted production shall be removed in accordance with the reparations 
plan recommended by the Allied Commission on reparations and approved 
by the governments concerned or if not removed shall be destroyed. 

12. At the earliest practicable date, the German economy shall be de- 
centralized for the purpose of eliminating the present excessive concentration 
of economic power as exemplified in particular by cartels, syndicates, trusts 
and other monopolistic arrangements. 

13. In organizing the German economy, primary emphasis shall be given 
to the development of agriculture and peaceful domestic industries. 

14. During the period of occupation Germany shall be treated as a single 
economic unit. To this end common policies shall be established in regard 
to: (a) Mining and industrial production and allocations: (b) Agriculture, 
forestry and fishing; (c) Wages, prices and rationing; (d) Import and export 
programs for Germany as a whole; (e) Currency and banking, central taxa- 
tion and customs; (f) Reparation and removal of industrial war potential; 
(g) Transportation and communications. In applying these policies account 
shall be taken, where appropriate, of varying local conditions 

15. Allied controls shall be imposed upon the German economy but only to 
the extent necessary: (a) To carry out programs of industrial disarmament 
and demilitarization, of reparations, and of approved exports and imports. 
(b) To assure the production and maintenance of goods and services re- 
quired to meet the needs of the occupying forces and displaced persons in 
Germany and essential to maintain in Germany average living standards 
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not exceeding the average of the standards of living of European countries. 
(European countries means all European countries excluding the United 
Kingdom and the Union of Soviet Socialist Republics.) (c¢) To insure in 
the manner determined by the Control Council the equitable distribution of 
essential commodities between the several zones so as to produce a balanced 
economy throughout Germany and reduce the need for imports. (d) To 
control German industry and all economic and financial international trans- 
actions, including exports and imports, with the aim of preventing Germany 
from developing a war potential and of achieving the other objectives named 
herein. (e) To control all German public or private scientific bodies, 
research and experimental institutions, laboratories, et cetera, connected 
with economic activities. 

16. In the imposition and maintenance of economic controls established by 
the Control Council, German administrative machinery shall be created and 
the German authorities shall be required to the fullest extent practicable to 
proclaim and assume administration of such controls. Thus it should be 
brought home to the German people that the responsibility for the ad- 
ministration of such controls and any breakdown in these controls will rest 
with themselves. Any German controls which may run counter to the 
objectives of occupation will be prohibited. 

17. Measures shall be promptly taken: (a) To effect essential repair of 
transport; (b) To enlarge coal production; (c) To maximize agricultural 
output; and (d) To effect emergency repair of housing and essential util- 
ities. 

18. Appropriate steps shall be taken by the Control Council to exercise 
control and the power of disposition over German-owned external assets not 
already under the control of United Nations which have taken part in the 
war against Germany. 

19. Payment of reparations should leave enough resources to enable the 
German people to subsist without external assistance. In working out the 
economic balance of Germany the necessary means must be provided to pay 
for imports approved by the Control Council in Germany. The proceeds of 
exports from current production and stocks shall be available in the first 
place for payment for such imports. 

The above clause will not apply to the equipment and products referred to 
in paragraphs 4(A) and 4(B) of the Reparations Agreement. 

IV. Reparations from Germany. In accordance with the Crimea decision 
that Germany be compelled to compensate to the greatest possible extent for 
the loss and suffering that she has caused to the United Nations and for 
which the German people cannot escape responsibility, the following agree- 
ment on reparations was reached: 

1. Reparation claims of the U.S.S.R. shall be met by removals from the 
zone of Germany occupied by the U.S.S.R. and from appropriate German 
external assets. 
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2. The U.S.S.R. undertakes to settle the reparation claims of Poland from 
its own share of reparations. 

3. The reparation claims of the United States, the United Kingdom and 
other countries entitled to reparations shall be met from the western zones 
and from appropriate German external assets. 

4. In addition tc the reparations to be taken by the U.S.S.R. from its own 
zone of occupation, the U.S.8.R. shall receive additionally from the western 
zones: 

(A) 15 per cent of such usable and complete industrial capital equipment, 
in the first place from the metallurgical, chemical and machine manufactur- 
ing industries, as is unnecessary for the German peace economy and should 
be removed from the western zones of Germany, in exchange for an equiv- 
alent value of food, coal, potash, zinc, timber, clay products, petroleum 
products, and such other commodities as may be agreed upon. 

(B) 10 per cent of such industrial capital equipment as is unnecessary 
for the German peace economy and should be removed from the western 
zones, to be transferred to the Soviet Government on reparations account 
without payment or exchange of any kind in return. 

Removals of equipment as provided in (A) and (B) above shall be made 
simultaneously. 

5. The amount of equipment to be removed from the western zones on 
account of reparations must be determined within six months from now at 
the latest. 

6. Removals of industrial capital equipment shall begin as soon as possible 
and shall be completed within two years from the determination specified in 
paragraph 5. The delivery of products covered by 4(A) above shall begin 
as soon as possible and shall be made by the U.S.S.R. in agreed installments 
within five years of the date hereof. The determination of the amount and 
character of the industrial capital equipment unnecessary for the German 
peace economy and therefore available for reparations shall be made by the 
control council under policies fixed by the Allied Commission on Reparations, 
with the participation of France, subject to the final approval of the zone 
commander in the zone from which the equipment is to be removed. 

7. Prior to the fixing of the total amount of equipment subject to removal, 
advance deliveries shall be made in respect of such equipment as will be 
determined to be eligible for delivery in accordance with the procedure set 
forth in the last sentence of paragraph 6. 

8. The Soviet Government renounces all claims in respect of reparations 
to shares of German enterprises which are located in the western zones of 
occupation in Germany as well as to German foreign assets in all countries 
except those specified in paragraph 9 below. 

9. The Governments of the United Kingdom and the United States of 
America renounce their claims in respect of reparations to shares of German 
enterprises which are located in the eastern zone of occupation in Germany, 
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as well as to German foreign assets in Bulgaria, Finland, Hungary, Rumania 
and Eastern Austria. 

10. The Soviet Government makes no claims to gold captured by the 
Allied troops in Germany. 

V. Disposal of the German Navy and Merchant Marine. ‘The conference 
agreed in principle upon arrangements for the use and disposal of the 
surrendered German fleet and merchant ships. It was decided that the 
three governments would appoint experts to work out together detailed 
plans to give effect to the agreed principles. A further joint state- 
ment will be published simultaneously by the three governments in due 
course. 

VI. City of Koenigsberg and the Adjacent Area. The conference ex- 
amined a proposal by the Soviet Government that pending the final deter- 
mination of territorial questions at the peace settlement the section of the 
western frontier of the Union of Soviet Socialist Republics which is adjacent 
to the Baltic Sea should pass from a point on the eastern shore of the Bay of 
Danzig to the east, north of Braunsberg-Goldap, to the meeting point of the 
frontiers of Lithuania, the Polish Republie and East Prussia. 

The conference has agreed in principle to the proposal of the Soviet 
Government concerning the ultimate transfer to the Soviet Union of the 
City of Koenigsberg and the area adjacent to it as described above subject 
to expert examination of the actual frontier. 

The President of the United States and the British Prime Minister have 
declared that they will support the proposal of the conference at the forth- 
coming peace settlement. 

VIL. War Criminals. The three governments have taken note of the 
discussions which have been proceeding in recent weeks in London between 
British, United States, Soviet and French representatives with a view to 
reaching agreement on the methods of trial of those major war criminals 
whose crimes under the Moscow Declaration of October 1943 have no 
particular geographical localization. The three governments reaffirm their 
intention to bring those criminals to swift and sure justice. They hope that 
the negotiations in London will result in speedy agreement being reached for 
this purpose, and they regard it as a matter of great importance that the 
trial of those major criminals should begin at the earliest possible date. The 
first list of defendants will be published before September first. 

VIII. Austria. The conference examined a proposal by the Soviet 
Government on the extension of the authority of the Austrian Provisional 
Government to all of Austria. 

The three governments agreed that they were prepared to examine this 
question after the entry of the British and American forces into the City 
of Vienna. 

IX. Poland. The conference considered questions relating to the Polish 
Provisional Government and the western boundary of Poland. 
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On the Polish Provisional Government of National Unity they defined 
their attitude in the following statement: 

A—We have taken note with pleasure of the agreement reached among 
representative Poles from Poland and abroad which has made possible the 
formation, in accordance with the decisions reached at the Crimea Con- 
ference, of a Polish Provisional Government of National Unity recognized 
by the three powers. The establishment by the British and United States 
Governments of diplomatic relations with the Polish Provisional Govern- 
ment has resulted in the withdrawal of their recognition from the former 
Polish Government in London, which no longer exists. 

The British and United States Governments have taken measures to 
protect the interest of the Polish Provisional Government as the recognized 
government of the Polish State in the property belonging to the Polish State 
located in their territories and under their control, whatever the form of this 
property may be. They have further taken measures to prevent alienation 
to third parties of such property. All proper facilities will be given to the 
Polish Provisional Government for the exercise of the ordinary legal remedies 
for the recovery of any property belonging to the Polish State which may 
have been wrongfully alienated. 

The three powers are anxious to assist the Polish Provisional Government 
in facilitating the return to Poland as soon as practicable of all Poles abroad 
who wish to go, including members of the Polish armed forces and the 
Merchant Marine. They expect that those Poles who return home shall be 
accorded personal and property rights on the same basis as all Polish 
citizens. 

The three powers note that the Polish Provisional Government in ac- 
cordance with the decisions of the Crimea Conference has agreed to the 
holding of free and unfettered elections as soon as possible on the basis of 
universal suffrage and secret ballot in which all democratic and anti-Nazi 
parties shall have the right to take part and to put forward candidates, and 
that representatives of the Allied press shall enjoy full freedom to report to 
the world upon developments in Poland before and during the elections. 

B—The following agreement was reached on the western frontier of 
Poland: 

In conformity with the agreement on Poland reached at the Crimea 
Conference the three heads of government have sought the opinion of the 
Polish Provisional Government of National Unity in regard to the accession 
of territory in the north and west which Poland should receive. The 
President of the National Council of Poland and members of the Polish 
Provisional Government of National Unity have been received at the 
conference and have fully presented their views. The three heads of 
government reaffirm their opinion that the final delimitation of the western 
frontier of Poland should await the peace settlement. 

The three heads of government agree that, pending the final determination 
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of Poland’s western frontier, the former German territories east of a line 
running from the Baltic Sea immediately west of Swinemunde, and thence 
along the Oder River to the confluence of the western Neisse River and along 
the western Neisse to the Czechoslovak frontier, including that portion of 
East Prussia not placed under the administration of the Union of Soviet 
Socialist Republics in accordance with the understanding reached at this 
conference and including the area of the former free City of Danzig, shall 
be under the administration of the Polish State and for such purposes should 
not be considered as part of the Soviet zone of occupation in Germany. 

X. Conclusion of Peace Treaties and Admission to the United Nations 
Organization. Vhe conference agreed upon the following statement of 
common policy for establishing, as soon as possible, the conditions of lasting 
peace after victory in Europe: 

The three governments consider it desirable that the present anomalous 
position of Italy, Bulgaria, Finland, Hungary and Rumania should be 
terminated by the conclusion of peace treaties. They trust that the other 
interested Allied governments will share these views. 

For their part the three governments have included the preparation of a 
peace treaty for Italy as the first among the immediate important tasks to be 
undertaken by the new Council of Foreign Ministers. Italy was the first of 
the Axis powers to break with Germany, to whose defeat she has made a 
material contribution, and has now joined with the Allies in the struggle 
against Japan. Italy has freed herself from the Fascist regime and is 
making good progress towards the reéstablishment of a democratic govern- 
ment and institutions. The conclusion of such a peace treaty with a 
recognized and democratic Italian government will make it possible for the 
three governments to fulfill their desire to support an application from Italy 
for membership of the United Nations. 

The three governments have also charged the Council of Foreign Ministers 
with the task of preparing peace treaties for Bulgaria, Finland, Hungary and 
Rumania. The conclusion of peace treaties with recognized democratic 
governments in these states will also enable the three governments to support 
applications from them for membership in the United Nations. The three 
governments agree to examine each separately in the near future, in the 
light of the conditions then prevailing, the establishment of diplomatic 
relations with Finland, Rumania, Bulgaria, and Hungary to the extent 
possible prior to the conclusion of peace treaties with those countries. 

The three governments have no doubt that in view of the changed condi- 
tions resulting from the termination of the war in Europe, representatives of 
the Allied press will enjoy full freedom to report to the world upon develop- 
ments in Rumania, Bulgaria, Hungary and Finland. 

As regards the admission of other states into the United Nations Organi- 
zation, Article 4 of the Charter of the United Nations declares that: 

“1. Membership in the United Nations is open to all other peace-loving 
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states who accept the obligations contained in the present Charter and, in 
the judgment of the Organization, are able and willing to carry out these 
obligations; 

‘“‘2. The admission of any such state to membership in the United Nations 
will be effected by a decision of the General Assembly upon the recommenda- 
tion of the Security Council.” 

The three governments, so far as they are concerned, will support appli- 
cations for membership from those states which have remained neutral 
during the war and which fulfill the qualifications set out above. 

The three governments feel bound however to make it clear that they for 
their part would not favor any application for membership put forward by 
the present Spanish Government, which, having been founded with the 
support of the Axis powers, does not, in view of its origins, its nature, its 
record and its close association with the aggressor states, possess the quali- 
fications necessary to justify such membership. 

XI. Territorial Trusteeships. 'The conference examined a proposal by the 
Soviet Government concerning trusteeship territories as defined in the deci- 
sion of the Crimea Conference and in the Charter of the United Nations 
Organization. 

After an exchange of views on this question it was decided that the dis- 
position of any former Italian territories was one to be decided in connection 
with the preparation of a peace treaty for Italy and that the question of 
Italian territory would be considered by the September Council of Ministers 
of Foreign Affairs. 

XII. Revised Allied Control Commission Procedure in Rumania, Bulgaria, 
and Hungary. The three governments took note that the Soviet representa- 
tives on the Allied Control Commissions in Rumania, Bulgaria and Hungary, 
have communicated to their United Kingdom and United States colleagues 
proposals for improving the work of the Control Commission, now that 
hostilities in Europe have ceased. 

The three governments agreed that the revision of the procedures of the 
Allied Control Commissions in these countries would now be undertaken, 
taking into account the interests and responsibilities of the three govern- 
ments which together presented the terms of armistice to the respective 
countries, and accepting as a basis the agreed proposals. 

XIII. Orderly Transfers of German Populations. The conference reached 
the following agreement on the removal of Germans from Poland, Czechoslo- 
vakia and Hungary: 

The three governments having considered the question in all its aspects, 
recognize that the transfer to Germany of German populations, or elements 
thereof, remaining in Poland, Czechoslovakia and Hungary, will have to be 
undertaken. They agree that any transfers that take place should be 
effected in an orderly and humane manner. 

Since the influx of a large number of Germans into Germany would 
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increase the burden already resting on the occupying authorities, they 
consider that the Allied Control Council in Germany should in the first 
instance examine the problem with special regard to the question of the 
equitable distribution of these Germans among the several zones of oc- 
cupation. They are accordingly instructing their respective representatives 
on the Control Council to report to their governments as soon as possible 
the extent to which such persons have already entered Germany from Po- 
land, Czechoslovakia and Hungary, and to submit an estimate of the time 
and rate at which further transfers could be carried out, having regard to the 
present situation in Germany. 

The Czechoslovak Government, the Polish Provisional Government and 
the Control Council in Hungary are at the same time being informed of the 
above, and are being requested meanwhile to suspend further expulsions 
pending the examination by the governments concerned of the report from 
their representatives on the Control Council. 

XIV. Military Talks. During the conference there were meetings be- 
tween the Chiefs of Staff of the three governments on military matters of 
common interest. 


UNITED STATES—-FRANCE—GREAT BRITAIN—SOVIET UNION 


AGREEMENT FOR THE PROSECUTION AND PUNISHMENT OF THE MAJOR WAR 
CRIMINALS OF THE EUROPEAN AXIS * 


August 8, 1945 


Whereas the United Nations have from time to time made declarations of 
their intention that war criminals shall be brought to justice; 

And whereas the Moscow Declaration of the 30th October 1943 on German 
atrocities in occupied Europe stated that those German officers and men and 
members of the Nazi party who have been responsible for or have taken a 
consenting part in atrocities and crimes will be sent back to the countries in 
which their abominable deeds were done in order that they may be judged 
and punished according to the laws of these liberated countries and of the 
free governments that will be created therein; 

And whereas this declaration was stated to be without prejudice to the case 
of major criminals whose offenses have no particular geographic location and 
who will be punished by the joint decision of the Governments of the Allies; 

Now, therefore, the Government of the Untied States of America, the 
Provisional Government of the French Republic, the Government of the 
United Kingdom of Great Britain and Northern Ireland, and the Govern- 
ment of the Union of Soviet Socialist Republics (hereinafter called ‘‘the 
signatories’’) acting in the interests of all the United Nations and by their 
representatives duly authorized thereto have concluded this agreement. 

Article 1. There shall be established, after consultation with the Control 

* Department of State Bulletin, Vol. XIII, No. 320 (Aug. 12, 1945), p. 222. 
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Council for Germany, an International Military Tribunal for the trial of war 
criminals whose offenses have no particular geographical location, whether 
they be accused individually or in their capacity as members of organizations 
or groups or in both capacities. 

Article 2. The constitution, jurisdiction, and functions of the Interna- 
tional Military Tribunal shall be those set out in the charter annexed to this 
agreement, which Charter shall form an integral part of this agreement. 

Article 3. Each of the signatories shall take the necessary steps to make 
available for the investigation of the charges and trial the major war crimi- 
nals detained by them who are to be tried by the International Military 
Tribunal. The signatories shall also use their best endeavors to make availa- 
ble for investigation of the charges against, and the trial before the Interna- 
tional Military Tribunal, such of the major war criminals as are not in the 
territories of any of the signatories. 

Article 4. Nothing in this agreement shall prejudice the provisions estab- 
lished by the Moscow Declaration concerning the return of war criminals to 
the countries where they committed their crimes. 

Article 5. Any Government of the United Nations may adhere to this 
agreement by notice given through the diplomatic channel to the Govern- 
ment of the United Kingdom, who shall inform the other signatory and 
adhering Governments of each such adherence. 

Article 6. Nothing in this agreement shall prejudice the jurisdiction or 
the powers of any national or occupation court established or to be estab- 
lished in any Allied territory or in Germany for the trial of war criminals. 

Article 7. This agreement shall come into force on the day of signature 
and shall remain in force for the period of one year and shall continue there- 
after, subject to the right of any signatory to give, through the diplomatic 
channel, one month’s notice of intention to terminate it. Such termination 
shall not prejudice any proceedings already taken or any findings already 
made in pursuance of this agreement. 

In witness whereof the undersigned have signed the present agreement. 

Done in quadruplicate in London this eighth day of August, 1945, each in 
English, French, and Russian and each text to have equal authenticity. 

For the Government of the United States of America: Roperr H. Jackson. 

For the Provisional Government of the French Republic: Ropertr Fouco. 

For the Government of the United Kingdom of Great Britain and North- 
ern Ireland: Jowrrr. 

For the Government of the Union of Soviet Socialist Republics: I. T. 
NIKITCHENKO, A. N. TRAININ. 


CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL 
I. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL 


Article 1. In pursuance of the agreement signed on the eighth day of 
August, 1945, by the Government of the United States of America, the Provi- 
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sional Government of the French Republic, the Government of the United 
Kingdom of Great Britain and Northern Ireland, and the Government of the 
Union of Soviet Socialist Republics, there shall be established an Interna- 
tional Military Tribunal (hereinafter called “‘the Tribunal’’) for the just 
and prompt trial and punishment of the major war criminals of the European 
Axis. 

Article 2. The Tribunal shall consist of four members, each with an 
alternate. One member and one alternate shall be appointed by each of the 
signatories. The alternates shall, so far as they are able, be present at all 
sessions of the Tribunal. In case of illness of any member of the Tribunal or 
his incapacity for some other reason to fulfill his functions, his alternate shall 
take his place. 

Article 3. Neither the Tribunal, its members, nor their alternates can be 
challenged by the prosecution or by the defendants or their counsel. Each 
signatory may replace its member of the Tribunal or his alternate for reasons 
of health or for other good reasons, except that no replacement may take 
place during a trial other than by an alternate. 

Article 4. 

(a) The presence of all four members of the Tribunal, or the alternate for 
any absent member, shall be necessary to constitute the quorum. 

(b) The members of the Tribunal shall, before any trial begins, agree 
among themselves upon the selection from their number of a President, and 
the President shall hold office during that trial or as may otherwise be agreed 
by a vote of not less than three members. ‘The principle of rotation of presi- 
dency for successive trials is agreed. If, however, a session of the Tribunal 
takes place on the territory of one of the four signatories, the representative 
of that signatory on the Tribunal shall preside. 

(c) Save as aforesaid the Tribunal shall take decisions by a majority 
vote, and in case the votes are evenly divided the vote of the President shall be 
decisive, provided always that convictions and sentences shall only be im- 
posed by affirmative votes of at least three members of the Tribunal. 

Article 5. In case of need and depending on the number of the matters to 
be tried, other tribunals may be set up, and the establishment, functions 
and procedure of each tribunal shall be identical and shall be governed by 
this Charter. 


II. JURISDICTION AND GENERAL PRINCIPLES 


Article 6. The Tribunal established by the agreement referred to in 
article 1 hereof for the trial and punishment of the major war criminals of the 
European Axis countries shall have the power to try and punish persons who, 
acting in the interests of the European Axis countries, whether as individuals 
or as members of organizations committed any of the following crimes. 

The following acts, or any of them, are crimes coming within the jurisdic- 
tion of the Tribunal for which there shall be individual responsibility: 
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(a) Crimes against peace. Namely, planning, preparation, initiation, or 
waging of a war of aggression or a war in violation of international treaties, 
agreements, or assurances, or participation in a common plan or conspiracy 
for the accomplishment of any of the foregoing. 

(b) War crimes. Namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill treatment, 
or deportation to slave labor or for any other purpose of civilian population 
of or in occupied territory, murder or ill treatment of prisoners of war or 
persons on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns, or villages, or devastation not justified 
by military necessity. 

(c) Crimes against humanity. Namely, murder, extermination, enslave- 
ment, deportation, and other inhumane acts committed against any civilian 
population before or during the war or persecutions on political, racial, or 
religious grounds in execution of or in connection with any crime within the 
jurisdiction of the Tribunal, whether or not in violation of the domestic law 
of the country where perpetrated, 

Leaders, organizers, instigators, and accomplices participating in the 
formulation or execution of a common plan or conspiracy to commit any 
of the foregoing crimes are responsible for all acts performed by any persons 
in execution of such plan. 

Article7. The official position of defendants, whether as heads of state or 
responsible officials in government departments, shall not be considered as 
freeing them from responsibility or mitigating punishment. 

Article 8. The fact that the defendant acted pursuant to order of his 
government or of a superior shall not free him from responsibility but may 
be considered in mitigation of punishment if the Tribunal determines that 
justice so requires. 

Article 9. At the trial of any individual member of any group or organi- 
zation the Tribunal may declare (in connection with any act of which the 
individual may be convicted) that the group or organization of which the 
individual was a member was a criminal organization. 

After receipt of the indictment the Tribunal shall give such notice as it 
thinks fit that the prosecution intends to ask the Tribunal to make such 
declaration and any member of the organization will be entitled to apply to 
the Tribunal for leave to be heard by the Tribunal upon the question of the 
criminal character of the organization. The Tribunal shall have power to 
allow or reject the application. If the application is allowed, the Tribunal 
may direct in what manner the applicants shall be represented and heard. 

Article 10. In cases where a group or organization is declared criminal by 
the Tribunal, the competent national authority of any signatory shall have 
the right to bring individuals to trial for membership therein before national, 
military, or occupation courts. In any such case the criminal nature of the 
group or organization is considered proved and shall not be questioned. 
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Article 11. Any person convicted by the Tribunal may be charged before 
a national, military, or occupation court, referred to in article 10 of this 
Charter, with a crime other than of membership in a criminal group or 
organization, and such court may after convicting him impose upon him 
punishment independent of and additional to the punishment imposed by 
the Tribunal for participation in the criminal activities of such group or 
organization. 

Article 12. The Tribunal shall have the right to take proceedings against 
a person charged with crimes set out in article 6 of this Charter in his absence 
if he has not been found or if the Tribunal for any reason finds it necessary 
in the interests of justice to conduct the hearing in his absence. 

Article 13. The Tribunal shall draw up rules for its procedure. These 
rules shall not be inconsistent with the provisions of this Charter. 


III. COMMITTEE FOR THE INVESTIGATION AND PROSECUTION OF MAJOR 
Wak CRIMINALS 


Article 14. Each signatory shall appoint a chief prosecutor for the 
investigation of the charges against and the prosecution of major war 
criminals. 

The chief prosecutors shall act as a committee for the following pur- 
poses: 

(a) To agree upon a plan of the individual work of each of the chief 
prosecutors and his staff. 

(b) To settle the final designation of major war criminals to be tried by 
the Tribunal. 

(ec) To approve the indictment and the documents to be submitted 
therewith. 

(d) To lodge the indictment and the accompanying documents with the 
Tribunal. 

(e) To draw up and recommend to the Tribunal for its approval draft 
rules of procedure contemplated by article 13 of this Charter. The Tribunal 
shall have power to accept with or without amendments or to reject the rules 
so recommended. 

The committee shall act in all the above matters by a majority vote and 
shall appoint a chairman as may be convenient and in accordance with the 
principle of rotation, provided that, if there is an equal division of vote 
concerning the designation of a defendant to be tried by the Tribunal or the 
crimes with which he shall be charged, that proposal will be adopted which 
was made by the party which proposed that the particular defendant be 
tried or the particular charges be preferred against him. 

Article 15. The chief prosecutors shall individually, and acting in col- 
laboration with one another, also undertake the following duties: 

(a) Investigation, collection, and production before or at the trial of all 
necessary evidence. 
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(b) The preparation of the indictment for approval by the committee in 
accordance with paragraph (c) of article 14 hereof. 

(c) The preliminary examination of all necessary witnesses and of the 
defendants. 

(d) To act as prosecutor at the trial. 

(e) To appoint representatives to carry out such duties as may be as- 
signed to them. 

(f) To undertake such other matters as may appear necessary to them 
for the purposes of the preparation for and conduct of the trial. 

It is understood that no witness or defendant detained by any signatory 
shall be taken out of the possession of that signatory without its assent. 


IV. Farr TRIAL FOR DEFENDANTS 


Article 16. In order to insure fair trial for the defendants the following 
procedure shall be followed: 

(a) The indictment shall include full particulars specifying in detail the 
charges against the defendants. A copy of the indictment and of all the 
documents lodged with the indictment, translated into a language which he 
understands, shall be furnished to the defendant at a reasonable time before 
the trial. 

(b) During any preliminary examination or trial of a defendant he shall 
have the right to give any explanation relevant to the charges made against 
him. 

(c) A preliminary examination of a defendant and his trial shall be 
conducted in or translated into a language which the defendant understands. 

(d) A defendant shall have the right to conduct his own defense before 
the Tribunal or to have the assistance of counsel. 

(e) A defendant shall have the right through himself or through his counsel 
to present evidence at the trial in support of his defense and to cross-examine 
any witness called by the prosecution. 


V. Powers OF THE TRIBUNAL AND CONDUCT OF THE TRIAL 


Article 17. The Tribunal shall have the power: 

(a) To summon witnesses to the trial and to require their attendance and 
testimony and to put questions to them. 

(b) To interrogate any defendant. 

(c) To require the production of documents and other evidentiary 
material. 

(d) To administer oaths to witnesses. 

(e) To appoint officers for the carrying out of any task designated by the 
Tribunal, including the power to have evidence taken on commission. 

Article 18. The Tribunal shall: 

(a) Confine the trial strictly to an expeditious hearing of the issues raised 
by the charges. 
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(b) Take strict measures to prevent any action which will cause unreason- 
able delay and rule out irrelevant issues and statements of any kind what- 
soever. 

(c) Deal summarily with any contumacy, imposing appropriate punish- 
ment, including exclusion of any defendant or his counsel from some or all 
further proceedings but without prejudice to the determination of the 
charges. 

Article 19. The Tribunal shall not be bound by technical rules of evidence. 
It shall adopt and apply to the greatest possible extent expeditious and 
non-technical procedure and shall admit any evidence which it deems to 
have probative value. 

Article 20. The Tribunal may require to be informed of the nature of 
any evidence before it is offered so that it may rule upon the relevance 
thereof. 

Article 21. The Tribunal shall not require proof of facts of common 
knowledge but shall take judicial notice thereof. It shall also take judicial 
notice of official governmental documents and reports of the United Nations, 
including the acts and documents of the committees set up in the various 
Allied countries for the investigation of war crimes, and the records and 
findings of military or other tribunals of any of the United Nations. 

Article 22. The permanent seat of the Tribunal shall be Berlin. ‘The 
first meetings of the members of the Tribunal and of the Chief Prosecutor 
shall be held at Berlin in a place to be designated by the Control Council tor 
Germany. The first trial shall be held at Nuremberg and any subsequent 
trials shall be held at such places as the Tribunal may decide. 

Article 23. One or more of the chief prosecutors may take part in the 
prosecution at each trial. The function of any chief prosecutor may be 
discharged by him personally or by any person or persons authorized by him. 

The function of counsel for a defendant may be discharged at the de- 
fendant’s request by any counsel professionally qualified to conduct cases 
before the courts of his own country or by any other person who may be 
specially authorized thereto by the Tribunal. 

Article 24. The proceedings at the trial shall take the following course: 

(a) The indictment shall be read in court. 

(b) The Tribunal shall ask each defendant whether he pleads “guilty”’ 
or ‘‘not guilty.” 

(ec) The prosecution shall make an opening statement. 

(d) The Tribunal shall ask the prosecution and the defense what evidence 
(if any) they wish to submit to the Tribunal, and the Tribunal shall rule 
upon the admissibility of any such evidence. 

(e) The witnesses for the prosecution shall be examined and after that 
the witnesses for the defense. Thereafter such rebutting evidence as may 
be held by the Tribunal to be admissible shall be called by either the prose- 
cution or the defense. 
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(f) The Tribunal may put any question to any witness and to any de- 
fendant at any time. 

(g) The prosecution and the defense shall interrogate and may cross- 
examine any witnesses and any defendant who gives testimony. 

(h) The defense shall address the court. 

(i) The prosecution shall address the court. 

(j) Each defendant may make a statement to the Tribunal. 

(k) The Tribunal shall deliver judgment and pronounce sentence. 

Article 25. All official documents shall be produced, and all court pro- 
ceedings conducted, in English, French, and Russian and in the language of 
the defendant. So much of the record and of the proceedings may also be 
translated into the language of any country in which the Tribunal is sitting 
as the Tribunal considers desirable in the interests of justice and public 
opinion. 

VI. JUDGMENT AND SENTENCE 

Article 26. The judgment of the Tribunal as to the guilt or the innocence 
of any defendant shall give the reasons on which it is based and shall be 
final and not subject to review. 

Article 27. The Tribunal shall have the right to impose upon a defendant, 
on conviction, death, or such other punishment as shall be determined by it 
to be just. 

Article 28. In addition to any punishment imposed by it the Tribunal 
shall have the right to deprive the convicted person of any stolen property 
and order its delivery to the Control Council for Germany. 

Article 29. In case of guilt, sentences shall be carried out in accordance 
with the orders of the Control Council for Germany, which may at any 
time reduce or otherwise alter the sentences but may not increase the severity 
thereof. If the Control Council for Germany, after any defendant has been 
convicted and sentenced, discovers fresh evidence which in its opinion would 
found a fresh charge against him, the Council shall report accordingly to the 
Committee established under article 14 hereof for such action as they may 
consider proper, having regard to the interests of justice. 


VII. ExpEensEs 


Article 30. The expenses of the Tribunal and of the trials shall be charged 
by the signatories against the funds allotted for maintenance of the Control 
Council for Germany. 


UNITED STATES—CHINA—GREAT BRITAIN—SOVIET UNION 
UNCONDITIONAL SURRENDER OF JAPAN * 


September 1, 1945 


1. We, acting by command of and in behalf of the Emperor of Japan, the 
* Congressional Record (daily), Vol. 91. No. 156 (Sept. 6, 1945), p. 8488. 
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Japanese Government, and the Japanese Imperial General Headquarters, 
hereby accept the provisions in the declaration issued by the heads of the 
Governments of the United States, China, and Great Britain on July 26, 
1945, at Potsdam, and subsequently adhered to by the Union of Soviet 
Socialist Republics, which four Powers are hereafter referred to as the Allied 
Powers.t 

2. We hereby proclaim the unconditional surrender to the Allied Powers of 
the Japanese Imperial General Headquarters and of all Japanese armed 
forces and armed forces under Japanese control wherever situated. 

3. We hereby command all Japanese forces, wherever situated, and the 
Japanese people, to cease hostilities forthwith, to preserve and save from 
damage all ships, aircraft, and military and civil property, and to comply 
with all requirements which may be imposed by the supreme commander for 
the Allied Powers or by agencies of the Japanese Government at his direction. 

4. We hereby command the Japanese Imperial General Headquarters to 
issue at once orders to the commanders of all Japanese forces and all forces 
under Japanese control, wherever situated, to surrender unconditionally 
themselves and all forces under their control. 

5. We hereby command all civil, military, and naval officials to obey and 
enforce all proclamations, orders, and directives deemed by the supreme 
commander for the Allied Powers to be proper to effectuate this surrender 
and issued by him or under his authority, and we direct all such officials to 
remain at their posts and to continue to perform their noncombat duties 
unless specifically relieved by him or under his authority. 

6. We hereby undertake for the emperor, the Japanese Government, and 
their successors to carry out the provisions of the Potsdam declaration in 
good faith, and to issue whatever orders and take whatever action may be 
required by the supreme commander for the Allied Powers or any other 
designated representative of the Allied Powers for the purpose of giving 
effect to that declaration. 

7. We hereby command the Japanese Government and the Japanese 
Imperial General Headquarters at once to liberate all Allied prisoners of war 
and civilian internees under Japanese control and to provide for their 
protection, care, maintenance, and immediate transportation to places as 
directed. 

8. The authority of the Emperor and the Japanese Government to rule 
the state shall be subject to the supreme commander for the Allied Powers, 
who will take such steps as he deems proper to effectuate these terms of 
surrender. 


t The reference is not to the document printed above, p. 245, but to a short ‘‘ Proclama- 
tion” to be found in Department of State Bulletin, Vol. XIII, No. 318 (July 29, 1945), p. 
137, not reproduced here. 


266 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


EGYPT—IRAQ—LEBANON—SAUDI ARABIA—SYRIA— 
TRANSJORDAN—YEMEN 


TEXT OF THE PACT OF THE ARAB LEAGUE * 
[March 22, 1945] 


His Excellency the President of the Syrian Republic; 

His Royal Highness the Amir of Transjordan; 

His Majesty the King of Iraq; 

His Majesty the King of Saudi Arabia; 

His Excellency the President of the Lebanese Republic; 

His Majesty the King of Egypt; 

His Majesty the King of the Yemen; 

Desirous of strengthening the close relations and numerous ties which bind 
the Arab States; 

And anxious to support and stabilize these ties upon a basis of respect for 
the independence and sovereignty of these states, and to direct their efforts 
towards the common good of all the Arab countries, the improvement of their 
status, the security of their future, the realization of their aspirations and 
hopes; 

And responding to the wishes of Arab public opinion in all Arab countries; 

Have agreed to conclude a Pact to that end and have appointed as their 
plenipotentiaries the persons whose names are listed hereinafter; f 


who, after having exchanged their credentials which were found to be in good 
and due form, have agreed upon the following: 


Article 1 


The League of the Arab States shall be composed of the independent Arab 
States which have signed this Pact. 

Every independent Arab State has the right to become a member of the 
League. If it desires to do so, it shall submit an application which will be 
deposited with the Permanent Secretariat-General and submitted to the 
Council at the first meeting held after submission of the request. 


Article 2 
The League has as its purpose the strengthening of the relations between 


* See note in JoURNAL, above, pp. 797-800. This translation has been made from the offi- 
cial Arabic text which was handed to the representatives of each signatory and which also 
appeared in the Arabic press of Cairo, March 23, 1945 (Cf. Al Ahram, Al-Magattam, etc.). 
The translation has been compared with the incomplete French text appearing in Le Progrés 
Egyptien, March 23, 1945, and the English text (without annexes) which appeared as a 
document of the United Nations Conference on International Organization (Doc. 72; 
ITI/4/1, May 4, 1945). P.W.I. 

+ Various delegates, apart from their official positions, were among the leading figures in 
the movement for Arab unity and progress. P.W.I. 
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the member states; the coordination of their policies in order to achieve 
cooperation between them and to safeguard their independence and sov- 
ereignty; and a general concern with the affairs and interests of the Arab 
countries. 

It has also as its purpose the close cooperation of the member states, with 
due regard to the organization and circumstances of each state, in the 
following matters: 

A. Economic and financial affairs, including commercial relations, cus- 
toms, currency, agriculture and industry. 

B. Communications, including railroads, roads, aviation, navigation, tele- 
graphs, and posts. 

C. Cultural affairs. 

D. Nationality, passports, visas, execution of judgments, and extradition 
of criminals. 

kK. Social welfare affairs. 

F. Health problems. 


Article 3 


The League shall possess a Council (Majlis) composed of the repre- 
sentatives of the member states of the League. Each state shall have a 
single vote, irrespective of the number of its representatives. 

The Council shall be entrusted with the functions of realizing the ob- 
jectives of the League and of supervising the execution of agreements con- 
cluded by the member states on the questions enumerated in the preceding 
article, or on any other questions. 

The Council shall also possess the function of determining the means by 
which the League is to cooperate with the international bodies to be created 
in the future in order to guarantee security and peace and regulate economic 
and social relations. 


Article 4 


For each of the questions listed in Article 2 there shall be set up a special 
committee in which the member states of the League shall be represented. 
These committees shall be charged with the task of laying down the prin- 
ciples and extent of cooperation in the form of draft agreements, to be 
presented to the Council for examination preparatory to their submission to 
the aforesaid states. 

Representatives of the other Arab countries may participate in the work 
of the aforesaid committees. The Council shall determine the conditions 
under which these representatives shall participate as well as the basis for 
such representation. 


Article 5 


Recourse to force for the settlement of disputes arising between two or 
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more member states of the League is prohibited. Should there arise among 
them a difference which does not concern a state’s independence, sovereignty, 
or territorial integrity, and should the parties to the dispute have recourse to 
the Council for the settlement of this difference, the decision of the Council 
shall then be effective and obligatory. 

In such a case, the states between whom the difference has arisen shall not 
participate in the deliberations and decisions of the Council. 

The Council may lend its good offices for the settlement of all differences 
which threaten to lead to war between two member states, or a member state 
and a third state, with a view to bringing about their reconciliation. 

Decisions of arbitration and mediation shall be taken by majority vote. 


Article 6 


In case of aggression or threat of aggression by a state against a member 
state, the state which has been attacked or threatened with aggression may 
demand the immediate convocation of the Council. 

The Council shall determine the measures necessary to repulse the 
aggression. Its decision shall be taken unanimously. If the aggressor is a 
member state, its vote shall not be counted in determining unanimity. 

If, as a result of the attack, the government of the state attacked finds it- 
self unable to communicate with the Council, the representative of the state in 
the Council shall have the right to request the convocation of the Council for 
the purpose indicated in the foregoing paragraph. In the event that this 
representative is unable to communicate with the Council, any member state 
of the League shall have the right to request the convocation of the Council. 


Article 7 
Unanimous decisions of the Council shall be binding upon all member 
states of the League; majority decisions shall be binding only upon those 
states which accept them. 
In both cases the decisions of the Council shall be executed in each member 
state according to its respective fundamental laws. 


Article 8 


Each member state of the League shall respect the form of government 
established in the other member states and regard them as exclusive concerns 
of those states. Each shall pledge to abstain from any action calculated 
to change established systems of government. 


Article 9 


States of the League which desire to establish closer cooperation and 
stronger bonds than are provided by this Pact may conclude agreements to 
that end. 

Treaties and agreements already concluded or to be concluded in the 
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future between a member state and any other state shall not be binding or 
restrictive upon other members. 


Article 10 


The permanent seat of the League of Arab States shall be in Cairo. The 
Council may meet at any other place it may designate. 


Article 11 


The Council of the League shall convene in ordinary session twice a year, 
in March and in October. It shall convene in extraordinary session upon 
the request of two member states of the League whenever the need arises. 


Article 12 


The League shall have a permanent Secretariat-General composed of a 
Secretary-General, Assistant Secretaries, and an appropriate number of 
officials. 

The Council of the League shall appoint the Secretary-General upon the 
vote of two-thirds of the states of the League. The Secretary-General, 
with the approval of the Council, shall appoint the Assistant Secretaries and 
the principal officials of the League. 

The Council of the League shall establish administrative regulations for 
the functions of the Secretariat-General and conditions of service of the 
officials. 

The Secretary-General shall have the rank of Ambassador and the 
Assistant Secretaries that of Ministers Plenipotentiary. 

The first Secretary-General of the League is designated in an Annex to this 
Pact. 


Article 13 


The Secretary-General shall prepare the draft budget of the League and 
shall submit it to the Council for approval before the beginning of each 
fiscal year. 

The Council shall determine the share of the expenses to be borne by each 
state of the League. This share may be revised if necessary. 


Article 14 


The members of the Council of the League as well as the members of the 
committees and the officials who are to be designated in the internal or- 
ganization shall enjoy diplomatic privileges and immunity when engaged in 
the exercise of their functions. 

The buildings occupied by the organs of the League shall be inviolable. 


Article 15 


The first session of the Council shall be convened at the invitation of the 
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head of the Egyptian Government. Thereafter it shall be convened at the 
invitation of the Secretary-General. 

The representatives of the member states of the League shall assume in 
rotation the presidency of the Council at each of its ordinary sessions. 


Article 16 


Except in cases specifically indicated in this Pact, a majority vote of the 
Council shall be sufficient for effective decisions on the following matters: 
A. Matters relating to personnel. 
B. Approval of the budget of the League. 
C. Internal organization of the Council, the committees, and the Sec- 
retariat-General. 
D. Adjournment of the sessions. 


Article 17 


Each member state of the League shall deposit with the Secretariat- 
General a copy of every treaty or agreement concluded or to be concluded 
in the future between itself and another member state of the League or a third 
state. 


Article 18 


If a member state contemplates withdrawal from the League, it shall 
inform the Council of its intention one year before such withdrawal is to 
go into effect. 

The Council of the League may consider any state which fails to fulfill its 
obligations under this Pact as having become separated from the League, by 
a unanimous decision of the states, with the exception of the state concerned. 


Article 19 


The present Pact may be amended with the approval of two-thirds of the 
members of the League, especially for the purpose of strengthening the ties 
between the member states, of creating an Arab Court of Justice, and of 
regulating the relations of the League with such international bodies as may 
be created in the future to guarantee security and peace. 

No decision shall be taken on an amendment except in the session follow- 
ing that in which it was proposed. 

Any state which does not accept an amendment may withdraw when the 
amendment goes into effect, without being bound by the provisions of the 
preceding article. 


Article 20 


This Pact and its Annexes shall be ratified according to the fundamental 
laws in force in each of the contracting states. 
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The instruments of ratification shall be deposited with the Secretariat- 
General of the Council and the Pact shall become operative as regards each 
ratifying state fifteen days after the Secretary-General has received the 
instruments of ratification from four states. 

This Pact has been drawn up in Cairo in the Arabic language on this 8th 
day of Rabi’ al Thani, thirteen hundred and sixty-four (22 March, 1945), in 
single copy which shall be deposited in the safekeeping of the Secretariat- 
General. 

An identical copy shall be delivered to each state of the League. 


I. Annex Regarding Palestine. 


At the termination of the last great war Palestine, together with the Arab 
states, was detached from the Ottoman Empire. It (Palestine) became 
independent, not belonging to any other state. 

The Treaty of Lausanne proclaimed that its future was to be settled by the 
parties concerned in Palestine. 

Even though Palestine was not yet able to control its own affairs, the 
Covenant of the League [of Nations] in 1919 made provision for a regime 
based upon recognition of its independence. 

Its international existence and independence among the nations can, 
therefore, no more be questioned, de jurc, than can the independence of the 
other Arab countries. 

Although the outward manifestations of this independence have remained 
obscured for reasons beyond its control, this should not be allowed to inter- 
fere with its participation in the work of the Council of the League. 

The states signatory to the Pact of the Arab League are therefore of the 
opinion that, considering the special circumstances of Palestine, and until 
that country can effectively exercise its independence, the Council of the 
League should designate an Arab representative from Palestine to take part 
in its work, 


II. Annex Regarding Coéperation with Countries Which Are Not Members 
of the Council of the League. 


Whereas the member states of the League will deal in the Council as well 
as in the committees with matters which will benefit and affect the Arab 
world at large; 

And whereas the Council must take into account the aspirations of the 
Arab countries which are not members of the Council and must work toward 
their realization; 

The states signatory to the Pact of the Arab League strongly urge that 
the Council of the League should cooperate with them as far as possible in 
facilitating their participation in the committees referred to in the Pact, 
and in other matters should spare no effort to learn their needs and under- 
stand their aspirations and hopes, and should work thenceforth for their best 
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interests and the safeguarding of their future with all the political means at 
its disposal. 


III. Annex Regarding the Appointment of a Secretary-General of the League. 


The states signatory to this Pact have agreed to appoint His Excellency 
Abdur Rahman Azzam Bey, to be Secretary-General of the League of Arab 
States. 

This appointment shall be for two years. The Council of the League shall 
hereafter determine the future organization for the Secretariat-General. 


